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IN THE 
Supre~e Court of Appeals of. Vitginia 
AT RICHMOND. 
Record No. 2720 
SEVEN-UP BOTTLING COl\IPANY,. INCORPORATED, 
Plaintiff in Error, 
versus 
STELLA ORE.TES, Defendant in Error. 
PETITION F,OR WRIT OF ERROR. 
To the Honorable Justices of the Supreme Court of .Appeals 
of Virginia: 
Your petitioner, Seven-Up Bottling Co~pany, Incorporated, 
a corporation, respectfully represents to the Court that 
it is aggrieved by a final order entered in the Circuit Court 
of the City of Norfolk on the 21st day of January, 1943, 
whereby it was adjudged that Stella Gretes, Plaintiff, recover 
of the Seven-Up Bottling Company, Incorporated, Def end-
ant, the sum of $6,000.00 with interest from the 5th day of 
June, 1942, until paid, and costs. A transcript of the record, 
duly certified by the Clerk 0£ the Court and authenticated 
by the trial Judge, together with the exhibitsz authenticated 
by the trial Judge, are filed herewith, and this petition car-
ries an index. 
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THE ISSUE ON TRIAL. 
The notice of motion for judgment (Tr., pp. 1 and 2) in 
this case wa~ not brought on the theory of res ipsa loquitur, 
but on.a charge that a bottle of Seven-Up that had ·been. so.Id 
and delivered by the defendant to the mother of the plamtiff 
exploded· and struck the plaintiff in the eye, all of which was 
caused by the negligence· and carelessness of the defendant; 
namely (1) in the selection of the bottle, (2) in the inspection 
and use of the bottle and contents, (3) having a weak and de-
fective bottle and ( 4) having improper and dangerous con-
tents in the bottle, all of which was denied by a plea of the 
~enera~ issue. 
ASSIGNMENTS- ·OF ERROR. 
The Court erred 
' . 
2• ,s.1~ In overruling the motion of the defendant to strike 
the plaintiff's evidence at the close of the plaintiff's tes-
timony (Tr., p. 44). · 
2. In overruling tl:i.e motion of the defendant to strike the 
plaintiff's evidence at -the close of all the testimony (Tr., p. 
123). 
3. In granting any instructions on behalf of the plaintiff. 
4. In applying the doctrine of res ivsa loquitur by the 
grantiing,of Instruction :1.-P to the plaintiff (Tr., -p.124), which 
told the jury that "the explosion of the bottle "",.* ·* -speaks 
for itself * * * and may he considered as sufficient evidence 
'to sn_pport "3: verdicl for the plaintiff''. 
:5. ·The 'Court erred in gTanting plaintiff's instruction 2-P 
(Tr., p~ !25), thereby submitting to the jury whether the d~-
fendantt fa) used a defective bottle, (b) a weak bottle, or .(c) 
put too powerful contents therein, there being no ,evidence 
in ·sil.p'port .of elither item. · 
6. The. Oourt erred in refosing defendant's instruction 
D-:l. -as offered ·(Tr., ·p. 126~ .and in striking therefrom and add-
i~g· 'Chereto as ·granted -(Tr., p. 127:); ·tbat is ito .say, the Court 
·s'tru~k from the. instruction the :following: ·"'No jpresumption 
·di: ·negligence ·arises fr-om tbe happening 0f the accident. The 
defendant is presumed to have been free from negligence'', 
and by adding to the same paragraph of the instruction, fol-
lowim,;' the statement that the plaintiff was required to estab-
lish the negligence of the defendant by a preponderance of 
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the evidence, this laug-uage: '' but in this she may be aided 
by the circumstances as set forth in Insttuction 1-P'' (Tr., 
p. 128). 
• 7. The Court erred in refusing defendant's instruction 
D-2 (Tr., p. 128). 
8. The Court erred in refusing defendant's instruction 
D~3 as offered (Tr., p. 129) and by striking the~efroni the 
following language: '' The defendant having mtr.oduced 
3* evidence tending· -*to show that it was guilty of no negli-
g·ence, the prima facie presumption is rebutted, and the 
burden of going forward with the evidence was shifted back 
to the plaintiff" (Tr., pp. 129-130). 
· 9·. The Court erred in the refusal of defendant's instructions 
A, C, D, E, F, G, H, I, J, K, M aucl Q (Tr., pp. 131-137). 
·10. The .Court ei·red in overruling~ the motion to set aside 
t4e verdict .and enter judgment for the defendant or grant 
unto the defendant a new trial (Tr., p. 12). . 
li_. The Court erred in striking out the defendant's Spe-
cial Plea No. 1 (Tr., p. 6), Special Plea No. 2 (Tr., p. 8) and 
Speci~1 Pie~ No. 3 (Tr., p. 10). 
UNDISPUTED FACTS. 
On the plaintiff's side, it is undisputed that she was injured 
by a fragment of a broken bottle containing Seven-U~an 
inert soft drink-that had been delivered into the store where 
the platntiff ·worked . about noon~approximately 12 hours 
before the injury occurred. 
On the clefendant 's side, it is established that the defend-
ant conducted its· business in a way that everybo.dy else in 
like business do.es, an¢! used the care and precaution exer-
cised by prudent me~ e~1gaged in like business. (Testimo:Q.y 
of James :II. McNeil, J. D. Boone, Harvey L. Runt, H. E. 
Fulch~r and O. J. Thies7 Jr.) This included the selection 
of the bottles by the defendant, their handling, insp.ection 
before being put in use, method of bottling, equipment, con-
tents used · and in~pection during the bottling process and 
afterwards. · 
A. The bottle was a standard, first class product that met 
all the requirements of the United States Government Bureau 
P1 Sta~1dim:Js and was not def.ective i~ any w~y. · 
~- Jt w~s purchased from a qealer of th~ hig·hest reputa-
tion m such business. 
. C. After being. inspected, cleansed, filled and again in-
spected in -accordance with the best standards and methods 
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known to persons engaged in similar business, the bottle 
4* was delivered *in due course about noon of the day of 
the accident and more than 12 hours prior thereto. 
D. Beginning about 12 hours prior to the time of the ac- · 
cident, the bottle was under the sole and· exclusive control 
of_ those in charge of the store where the plaintiff was em-
ployed, and in direct and sole charge of the plaintiff herself 
from about 3 P. M. until nearly midnight, or' a period of ap-
proximately 9 hours. 
E. The accident occurred on a hot summer day, to-wit, 
July 1, 1940. 
F. That this carbonated beverage contained an inert gas-
non-explosive. 
G. The bottle did not break ( or explode, as alleged) through 
any inherent defect in the bottle or the ~ontents, because 
it had been in the cooling· compartment of the fountain for 
a period of several hours prior to the occurrence, where the 
temperature was greatly reduced from that while the µottle 
was being transported in a truck and while it was in the pos-
session and under the control of the plaintiff and her em-
ployer for a space of about 12 hours prior to the occurrence, 
during which time the temperature was from 25 to 33-1/3 de-
grees higher than when it was in the refrigerator; conse-
quently the pressure inside the bottle was correspondingly 
high, and if the bottle exploded from any inherent defect 
therein or from the contents thereof, or because of any dam-
age or injury to the bottle during the process of handling 
by the defendant, it would have exploded at the higher pres-
sure before being placed in the refrigerator. The fact is es-
tablished beyond peradventure of doubt, not only from sound 
reasoning itself, but from the unimpeachable testimony of 
three extraordinarily competent witnesses; namely, Ha.r'\fey 
L. Hunt, industrial chemist, H. E. Fulcher, physicist at Da-
vidson Colle.ge, North Carolina, and 0. J. Thies, Jr., eminent 
chemist and professor at Davidson College, all three of whom 
for a number of years have made studies of different ques-
tions here involved. 
5* •H. The temperature outside of the refrigerator on 
the day in ·question was an average of 70 degrees, and 
the temperature inside the refrigerator would run from 35 to 
50 degrees. 
I. The breaking pressure of the -:Bottle here involved was 
about 700 pounds and the pressure in the bottle- at the time 
_ of the occurrence would have been approxiµiately 50. pounds. 
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DETAILED STATEMENT .OF THE EVIDENCE. 
TESTIMONY FOR PLAINTIFF. 
The plaintiff called James H. McNeil, General Manager· 
of the defendant company since March 15, 1937 (Tr., p. 17). 
He identified a broken Seven-Up bottle, which the plaintiff 
,claimed was the cause of the injury, as the one which had' 
heen loaned to the defendant for inspection after the accident 
.happened, and the bottle was introduced in .evidence as Ex-
.hibit No. 1 (Tr., p. 18). It w.as shown that the plant handled 
the bottles, washed. the bottles and did everything relative 
to the bottles; that they were. used frequently after having 
been emptied and returned and washed and there was no rec--
ord kept of :my particular bottle (Tr., p. 19). After exam-
ining the bottle exhibited in evidence, he said he knew from 
the make of the bottle that it was a recent purchase-within 
six or eight months before the accident (Tr., p. 20). That 
there were about 20 men employed at the plant (Tr., p. 20); 
that there were three inspectors, about 9 drivers and inside 
the plant there were only 6 men (Tr., p. 21). That the ma-
chine that was in use prior to the accident had been changed 
because of increasing business and the need for increased 
. capacity and there was no defect in the machine. That the 
three inspectors on the inside of the plant were Alfred Top-
ping, Henry George and Wilson Johnson; that To~ping is 
somewhere in the Philippines in the military serv1ee and 
George is somewhere in the army. Wilson.Johnson was pr~s· 
ent :at .the trial, as was J. D. Boone, foreman (Tr., p. 22) .. 
That after the bottles ·were delivered to Mrs. Gretes the de· 
ienaant bad no more control over them and had no way of 
t·elling after the accident what salesman made the de· 
6* livery. That all the •ingredients were bought from repu· 
table concerns {Tr., p. 23). 
Dr. C. C. Cooley was called purely upon the question of 
injuries (Tr., p. 23). 
· Mrs. Fannv Gretes testified that she was the mother ot 
the plaintiff;~ that she operated the store where the injury 
occurred; that the defendant made a delivery of Seven-Up' 
on July 1st, 1940 (Tr., p. 26) ; that a white man took the box 
or case of bottles and put them on a shelf between 11 :30 and 
12 :30 in the daytime, and that she left the store between 
3 :00 and 3 :30 P. M. and was not present when the accident 
occurred (Tr., p. 27). -
.{ On cross examination she said the same cooler remained 
in the store after the accident and was still there, that it was 
an a.ir cooler (Tr-:, .P· 28), that the cooler was used mostlf 
for b.eer, h1~.t some Seven-;V p, th~t Seven-Up was a slow seller 
(Tr., p. 29); that the shelf where the crat~ of Seven-Up. 
bottles was placed was about 15 feet from the cooler and that 
she did not remove any bottles from the crates (Tr.1 p. 31) .. 
William Gretes, brother of the plaintiff, testified· that he. 
did not see the .accident, but. went there afterward_s; that 
upon walking pepi?J.d the couµter he saw the top of the cooler 
open .and s~w w:,iat he tho11ght was a Seven-Up bottle broken 
in several l~rge pjec~s; that ~t w~s th~ only bottle brqken,, 
and he identified the one in evidence as the same bottle (Tr.,, 
p·. 32). When he lookeq. into the cooler it was about an hour 
after the accident, ~ut it co~ld have bee:µ. arounp. a half hour-
(Tr., p. 33). · 
· .Stella Gi'etes, the plaintiff, testified that she was 25 years. 
old and single, that she herself put the Sevei;,..-Up in tli.e cooler 
~-e1qr~ · t~e µjj1.p:y (Ti·., p. 34), that she c1.id. this around 9 
o.'clo:ek j.n the evening; that sh~ took two or three bottles at 
a time in her hands and p-.;it tJJ.em in the cooler behind the 
cou~ter; that she did not ·knock the~ against ~ything and 
diq..not break them in any way .(rr., p. 35). She said a cus-
toµi!=}r walk~q. µi ~~d ask.¢d for a beer, she went to the coole:-
and µfted the top to see what beer she could get, and as 
7* she·loo~ed in she-was struc~ 'in the eye by the glass, after 
:;which, .with the assist~nce of anothe"r girl, she went and · 
sat µi a chai~·; that there was kind of ~ popping sound at 
t~e tune she was injure<!, like when you pop a bag with your 
fist (~r., p. ~6). She then produced a list of expenses (Tr., 
p .. 37).~ . 
· On cross examination she said she looked in the cooler to 
loc·ate the kin,d of heer the c11stomer.wanted (Tr., p. 38), that 
there were three different kinds of beer and a sniall amount 
of Seveµ~Up :µi the cooler,. and that the Seven~Up was close 
to where she was on the side pr t~e cooler, t4a~ there w~sn 't 
y_ery n,i:u~l}. Seveµ-:-PP jn ther~ tp, take up· yery ~uch room 
(Tr., p. 39) ; that she didn't recall what ~ind of beer the cusa.. 
toJl!~r-~ske<;! for; that she woulq usually sell oµt the Seven-Up 
:hef ore ~4e wonk} put ·in mor.e anq. that she refilled the case 
wit4 S~ven-Up ~bout }) ·p~ M . .(Tr., p. 40). She said she 
~q~lq pi~k ·v.p · ~llY ~~µ4 of b,e,er .S.be wanted ,without loo~ing 
p].tp t4~ pq_; (Tr~1 p. fl); that after the crate had been put 
on the sh~1f th~ ctefe:r,.µalit company had nothing more to do 
wiJh ft, t4~t ~ey w.ere entireJy ju the c.ontrol of the people in 
the store handling· them; that she was in charg·e from 3 o'.clock 
:n~tg t~~ thµ~ .of the ~!Jcident P,.BlJ.r ,n.iq.night (Tr., p. 42); 
t~_at th~;r,~ Wf1S ~ Mr. O'N~ill iµ the store, but that he shipped 
o~t .~P.d she 4~cl be.en -µn_able to loaate him (Tr., p. 43} ; that 
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the top doors of the cooler are smaller than the full ~oo~er 
inside' err., p. 44) ; that the· accident happened abo~~ ~o mu~-. 
utes to 12 at night (Tr., p. 90); that she was brmg·mg the 
bottles from the shelf to the cooler, either two in each ·hand 
or two in one hand and two in the other, and she· put each 
one in the cooler sep~rately; that there d~d not ~ppear to be 
anything wrong with the bottl~s of Seven: Up when she put 
them in the cooler (about 3 f. M., Tr., P~ 91); t4at nQbody 
else touched the. bottles frqm the time s4e 1Vent on q.1.1-ty a:t 
3 P. M. qntil the accident occurred (Tr., P~ 92). 
This· was· all the testimony offered by the plaintiff. Pe~ 
- fendant made a motion to strike out the evide11ce, whic4 
8* w~s · *oyerruled · and exception taken. · · 
DEF~ND.A.NT'S T~STIMONY~ 
T4e purpo:rt of ?-11 the def e?)c1,~nt 's testimony was th~t th~y 
purchased' these _bottles frqm hig·hly reputable manuf acturer·ij 
~nd that they had first class equipment and that they µseq. 
all the prec~utio11s kno,v~1 to t4e trade or observed by well 
:regulated persons CJ~g~ged in simiJ~r QUSiness all over the 
cpuntry; th~y did !3V~rythi11g t4at anybody else djd or that 
could be done in the exercise of reasonable care in the selec7" 
tion of bottles, ing-reqients, mi;ing, washing, inspectiqn, bot:-
Wng a~q 4fl,µpling. · · · 
The first witness· called for the defendant was James H. 
lfo}Ieil, who had bee~ (Jailed as an adverse witness by the 
plaintiff~ H~ ~aid tµere were no better ma:µuf~cturers i1', 
the country th~!! tl1e twq 1Jottlh1g co~pam~s from which they 
bought t~eir pottles, ~~d tjiat they sµppµed pottles tq prob-
ably forty of tp.e soft drink bottlers of th~ ~ountry and are 
recqg·ni~ed as r~pHt~ble manufacturers ~nd prodµcer~ of 
bottles for s-qch trade, ~nd that his ~ompany boµght ~mly first 
grade bottles ( Tr~, p~ 46) ; tlrnt 4e sele~teg the bqttles and 
recoµnnended f~em. to t~e pm·ch~stng agent (Tr., p. 47) 11.nd 
they were :q~·st delivered to t~e q~f encl.apt 's w~rehoqse and 
as th~y are needeµ tpey ~re w~shecl and ~teriH~~d before go-
ing through the flning process ; that ~f ter eac4 bottle is used 
th~ s~~e process is_ g:one t4i·p~gh w~t~ w4~n ft ts use4 ag·ain; 
that they ~s~d fl pixie b<?tti~ng mach~ne (Tr., p. 47) ; that it 
was generally useq. by the ma~uf ~~turers Qf ot4er soft drinks . 
a11d that it wa~ i~ ~s~ iµ ~ Pdi>I}r by otper rep~ta~le bottlers 
(Tr., p. 47),; t~at this m~c4i:µe W!lS µs~d until Janµary, l941, 
at which ti~e the c~pa~ity 9f the Pf~ie m~phin,~ Wl!S not suf:-
fi~ient anq it was therefor~ ~n~continued a:np ~ -ma~hine of 
l~rger Cijpa~ity fostalleq_, f}llg tp~t '\YijS the Qµ,ly r@aspn for 
t~e di~cpnfinuanc~ err.~ p. 48)~ 
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The witness produced a sketch of the machine and went 
over in detail the handling of the bottfe from the time it was 
taken from stock until it was ready for delivery. He 
9* showed where the *bottle was picked up and inspected 
by the man who handles them and -put into a little track 
operated by a chain co~1veyor which moves the bottle for-
ward as it goes through the process (Tr., p. 49). He indi-
cated where the bottles were pre-rinsed to remove foreign 
objects or dirt or trash, then go down into· a tank filled with 
5·% sodium hydroxide solution at a temperature of 110 de-
grees after which they move down the chain to another tank 
of the same solution of sodium hydroxide at a temperature 
of 140 degrees and are carried by the chain into a tank of 
fresh water where there is no chemical, all the chemicals are 
washed off and the bottles are sterilized at a temperature of 
110 degrees. From there they go to another tank, where they 
are sprayed and brushed, they get four brushings and spray-
ing·s and from that point they are carried to the automatic 
unloader. The bottles are never touched (Tr., p. 50). They 
go off on the endless carrier that carries them to the filling 
machine (Tr., p. 51). He testified that the machine is fur-
nished by a reputable manufacturer, that when the bottle 
comes out it is p~rfectly clean; the first inspection is made 
when the first man takes the bottle up and it is inspected 
under a light, and he removes any damaged bottle; that after 
that it g·oes through another inspection under two powerful 
lights; that he has nothing to do but start and stop the ma-
chine and inspect the bottles as they come out (Tr., p. 51) 
and then it goes to filling· mechanism. He produced a manu-
facturer's catalogue showing the type of machine and it was 
introduced in evidence (Tr., p. 52). The bottles are filled 
and crowned automatically in one operation, and then there 
is a final inspection under a strong light by a man who does 
nothing but inspection. After they are filled each bottle is 
picked up and held before an inspe.ction light and is placed 
by that inspector in a wooden case. That was done with all 
bottles that were delivered from that plant (Tr., p. 53). He 
testified that he was in ap.d out of the plant all day long and 
estimated ·that he was in the plajllt itself more than half the 
time (Tr., p. 54); that-if .any defective bottles appear 
10* they are completely desti;oyed. As to *the contents of 
the bottles, he testified th3:t all ingredients are bought 
from several manufacturers and corp.bined in the plant to 
make up syrup known to the bottling trade; that these con-
tents all come from highly reputable concerns (Tr., p. 54), 
the syrup is carried by gravity to the filling machine, a de-
vice measures a given amount of syrup in each bottle {Tr., 
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p. 55) ; that the filling head has a little rubber gasket on 
the bottom side that fits around the neck of the bottle before 
the carbonated beverage is introduced into the bottle, and 
,after that the bottle is automatically crowned; that the car-
bonated gas is furnished in steel cylinders bought from the 
Liquid Carbonic Corporation and the Southern Oxygen Com-
pany-both highly reputable manufacturers-and these cylin .. 
ders are in general use in -the bottling trade (Tr~, p. 56). That 
the pressure in the cylinders is about 900 pounds per square 
inch and varies to some extent with the. temperature, but this 
does not mean that the pressure in the bottle is that high; 
that the gas is. furnished from the big cylinder ahd is run 
through a reduction valve into the carbonator (Tr., p. 57); 
that the pressure into the earbonator is about 60 pounds per 
square inch, at whfoh point it is saturated into water and 
.absorbed; that the pressure that goes into the bottle is pos-
sibly 54 or 55 pounds (Tr., .P· 58); that the pressure is set 
on the manifold and this pressure gauge is inspected half-
hourly, and if there had been any change in the pressure it 
would have been noted by the ope:r;ators of the machine; that 
it is impossible for the valve to open up and let higher pres-
sure g·o into the mixture; that if it were possible for the v.alve 
to come open, gas could not come out of the small. opening 
in the cylinder because it would immediately freeze there . 
(Tr., p. 59); that. CO;? if relieved from tremendous pressure 
quiekly freezes; that the operation is a continuous one. After 
the bottles are inspected and put in crates inside the ware-
house, they may not go out for two or three days (Tr.) p. 60); 
that only one bottle is filled at a time, but the machine runs 
23 bottles a minute and there are two machines in op-
11 e era.tion, which may do 47 *bottles a minute and they are 
filled from the sanie tank (Tr., p. 61) ; the tank fur-
nishes the same contents for each of the 47 bottles, and you 
could not charge one excessively without also charging the 
others excessively; that the machinery was in good 'condition 
(Tr., p. 62). (The question arose as to whether or not Mr. 
McNeil was out of town. He examined his records and re-
ported t11at he was in town on July 1st.) 
At this point a meteorological summary of the weather in 
.June and July was introduced in evidence.· 
In answer to a question by the Court, Mr. l\foN eil said that 
the bottles were not sold to the dealers, that a deposit was 
required to be made, which was less than· the cost of the 
bottles ; that the bottles are usually away from the plant about 
a week (Tr., p. 64): · · 
,vilson Johnson, the only inspector on duty on July 1st 
wlw _QQUld. b.e fouud,. testified that he had been employed in, 
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the plant since 1937, and th~t in 1940 he was on the front of 
the Dixie machine as a bottle in~pector (Tr., p. 65); th~t he 
inspected them after they were :filled; that they come .out 
one by one on a little table, ~Ild he t?,kes them up two by 
two and hokls them before a lighi ~nd looks through them;; 
if either one of th~ bottles is cr~cked it is set ~si4e; that if 
there is anything wrong with it ypu can see it by ta~ing them 
up and turning them a:r01md; that if a cr~ck~d bottle is lo-
cated it is· burst; if the inspectton shows nothing wrong 
he p·uts them in the c~s~ (fr.., p. 66); that at the inspection 
taQle there wei·e two l~rg~ sized bµlbs on ~ach side; tµat yo-q. 
pick the bottles up and look throug4 the~ (Tr., ·p. 67); tpat . 
he 4id not pass any bottle tl~~t sl~ow~cl any defect; that he 
hap. at on~· time workeil on the other end pf the machine,. 
where the bottles were fir~t pic)red up, 3:nd that ther~ they 
were also insp~cted and if a-µy q.efective 1lottles were found 
they wer~ s~t O'!}t (Tr., p. fi8).~ . 
On cross examina#P:11 he testified that he worked about 9 
h~urs a day &nd at fir~t l!~ got tired, b,ut he got used to 
rn~ it *awµile; he go~s to worlr at 7 and goes off at 5 :30 
(Tr., p. 69); that if he would see a chipped or pranked 
bottle 4~ would throw it O'J.lt~ Ile w~s then asked '' I gµess 
you h~ve done that a tp.o~Sfl,lld thnes, haven't yon t" and he 
replied ~~Y~s, sirn (Tr., p. 71). · 
J. D. Boon~, the f on~m~n qf the plant," testifi~d that lie had 
been with th~ def~ndant ~h1ce :fyfo1~ch, 1940, that he was there 
through July 1, 1940 (Tr., p. 72); t~at his duties were to 
t~ke care of prp~uctiQn arid to see that everyt:Jiing was c"J.on~ 
like it wa.s sqpppsed tQ be, ancl pqt the Seven-Up oµ the flppr; 
tµe first in.~p~ction w-as when the Qottles ~yere feecµ~g into the 
sQa4er; that Henry George was µil1,king that inspection in 
July under his sqpervisi~ll; that he was cp1~tinuously check-:-
ing llP aµd w~lkiqg arou~cl ~µd around all the time ; that the 
~Attle~ were ag~iil h1sp~cte~ w11en they came· out of the 
S<>&ke:r ('llr,., :p. 73); that ffi~y w~re in~p~cted after ·they were 
till~·d hefore twp 200 w~tt lig}lts (Tr~, p. 74); tqat ·the pres-
~qr~ w~s ~~mtrqll~d frp111 follr. tuqe~ put into q µi~nifold, 
into a control valve, c~Hed fl r.eqycing v~lvf3; t:q~t h~ set these 
cpntrnl v:alv:~~ ~nd th~Y. ~qtom.~tlpally ~qnt~fpJl~d themselves; 
that he observes t4em ~t iµt~ryll,l~ of lp to 20 miµ-qt~s ~1J dur-
ing t4~ dijy; t4fl.t qµriIJ.g tlie µi.q~t:µe of J~ne ~nd July noth-
m,g hnp,n~ne4 tA t1J.e J;ll!¢!:?~1lr~ qf the machine; that it w~s not 
pqssibl~ f9r pres.~µ:re from tJ1e stqrage t~nk or ~ylin4er to 
~~~Jl.P~ lPiP ~ Qpttle {Vr., p. 7P); thfit ft wpulq be impp~sible 
to secure any different mixture i!l two su~~~e~ing qott1es, that 
t4e t~~~ WAlilq µ~v.~ in it at ~:µe time abqut 21 bottles or w~ter, 
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an it would be impossible for one bottle to get a high pres-
s re and· the others to g·et by and not get it; that he· ·had 
been in other bottling plants and worked in one in Washing-
ton, North Carolina, where they handled both Dr. Pepper 
and Seven-Up, had been in different manufacturing plants 
all over the state of North Carolina and part of Virginia, 
and helped to install one in Virginia and one in Wilming·-
ton, North Carolina; that the equipment at the plant of this 
defendant was standard equipment and equal to any of them 
in a small business (Tr., p. 76) ; that it was the same 
13* k1.nd of •machinery used in other well regulated plants; 
that there were 5 of the same type in operation in the 
city of Norfolk; that the method of operation and inspection 
was a standard method and equal to anybody else's-the same 
as used by other manufacturers of soft drinks (Tr., p. 77). 
· Following· the testimony of the foregoing· witnesses, the de-
fendant offered the testimony of R. A. Cathey, who has. been 
operating a soft drink business for a great many years in 
the city of Norfolk, Harvey L. Hunt, an industrial chemist 
of many years' experience and high reputation, Prof. H. E. 
Fulcher, an expert physicist of Davidson College, North Caro~ 
.lina, and Prof. 0. J. Thies, Jr., a specialist in chemistry from 
the same college. These two professors· have over a period 
of several years conducted investigations relative to the 
manufacture, handling, filling and breaking of bottles. Mr. 
Cathey (Tr., p. 84) has been engaged in the soft drink busi-
ness for 20 or 25 years. He said he was acquainted with 
the Seven-Up bottling plant, knew the kind of equipment, 
.the nature of its plant and its processes and that he was ac-
quainted with the processes of well reg·ulated .bottling com:-
panies in general all over the country; that the Seven-Up 
bottling plant was an up-to-date, modern plant in the method 
of its manufacture, use of machinery and inspecting and 
handling 0£ bottles; that the Owens-Illinois Glass Company 
and the Glenshaw Glass :C!)mpany (Tr., p. 85), from whom 
the defendant purchased its bottles, were both reputable 
concerns making first class bottles (Tr., p. 86). 
On cross examination he said he used the Liquid Carbonic 
bottling mac11ine, that his bottles· were inspected just before 
they were put in the machine; that they were inspected after 
they came out of the cleaning machine and again when the 
bottles were taken off and put in cr~tes. (This is the same 
process used by the defendant.) That after the bottles come 
off the machine they are inspected behind a light, and in 
14* his plant they are not ""picked up and looked at, but pass 
along with a lig·ht behind them and are looked at by the 
inspector as they go by (Tr., p. 86). · 
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Harvey L. Hunt, a chemist engaged in industrial chemistry 
with the Norfolk Testing Laboratories since 1919, was prio! 
to that serving· as a chemist aboard ship in the Navy, and 
before that was a chemist for the Electro-Metallurgical Com-
pany at Niagai:a Falls and the Union Carbide Company. 
During that period he familiarized himself with gas sub-
stances involved in soft drinks and made an investigation of 
the gas here involved. He also made an investigation of the 
bottle broken in the cooler at the store where the plaintiff 
worked. He testified that he had been through the defend-
ant's plant (Tr., p. 78), that he has investigated various soft 
drink plants in the city of Norfolk, that the equipment used in 
the Seven-Up plant is automatic machinery produced and 
manufactured for all bottlers to use for filling and capping 
bottles and cleaning bottles. When he was asked whether, 
in his opinion, anything connected with the bottle itself, its 
manufacture or the bottling of the contents caused the break-
ing of the bottle, he. said: 
0 
'' * * * all carbonated beverages, whether they are just 
bottles of carbonated water or soft drinks, are charged with 
this inert gas which is known as carbon dioxide. This is a 
gas quite water-soluple, but the deg-ree of its solubility is 
dependent on the temperature and, second, the pressure. 
Therefore, you can dissolve more .of this gas in water by 
either lowering the temperature of your water or by putting 
pressure on the surface of the water where you have the gas 
trapped over it. I am sure that all of you at some time have 
observed a glass of water taken from a spring or well, or 
some that ha8 been sitting in a room and gradually warming 
up to room temperature. You have noticed bubbles on the 
side of that glass. Now, that was dissolved gases from the 
atmosphere. They were dissolved completely in solution at the 
temperature from which that water came from the ground, 
or its source, and upon warming up to room temperature the 
solubility decreased and the g·as was liberated and formed 
little bubbles on the side of the glass. 
"Now, with a carbonated drink, it is necessary for the 
manufacturers of these drinks to. put some pressure on the 
bottle in order to keep this drink charged with the gas so 
that when you pour it out you have the effervescent · effect 
of the gas being liberated. 
''The opinion that I wish to express, and which.I am com-
pletely positive of is: That was on a July day when this 
bottle of Seven-Up was delivered to this store. It is rea-
sonable to assume that on a .July day the tem.Perature ex-
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i~ting and prevailing at the time would be in the neighbor-
hood of, say, 80 degrees. It is also quite reasonable, and _it . 
will be borne out by evidence, that the temperature 
15* *prevailing in any of these coolers for soft drinks at 
fountains will be around 40 or 50 degrees, somewhere, 
giving a wide, liberal tolerance, · but you have some 25 or . 
.30-deg-ree differential betwee11. the chilled temperature of' the 
box at the fountain and the temperature at which that bottle 
was in transit from the manufacturer to the store. The opin-
ion that I wish to make very positive to you gentlemen is-that 
if this bottle was going to explode through any inherent 
.fault-through any -cause by which the bottle itself was at 
.fault-throµgh any source of inherent vice at all, regardless 
-of whether it was the bottle, or the cap, or what it was-if· 
that bottle was going to explode, or break, or blow up and 
did not do so when the bottle was being agitated on a truck 
in transit and· handling the case around, and the agitation 
that the bottle would get in a n·ormal handling and jos~ling 
~long the street at the temperature of around 80 ·degrees, 
that bottle would ·never in this world explode at a tempera-
ture that would prevail in an ice box, or in a Frigidaire chill-
ing space at a soda fountain, unless the bottle had been in-
jured after it was delivered to this place. That is my very 
positive opinion.'' (Tr., pp. 81-82.) 
He then made the statement that, whatever the cause. was 
from which the bottle broke, it happened after it was placed 
in the store by the defe"n.dant 's deliveryman.. He further 
said: 
'' Any material, whether it is glass, steel material, chain, 
or a piece of wire, or whatever it is, has a maximum strength 
and it is going· to break at that maximum strength; it is not 
going to ·brea'k at a considerably lower degree than its maxi-
mum strength. If a bottle has a breaking strength of, _say, 
700 pounds, it is not going to break at 500 or 400, and if the 
bottle stood a pressure of 90 p0ID1ds during this hot July day, 
it would not bave brolren at a pressure of 45 pounds, which 
would have prevailed af.ter two and a half hours, or an hour 
·and a half, even, in a ref.rigeration box, unless that bottle 
bad been injured since it bad been delivered, because if it had 
been injured before it was delivered, it would have broken 
when it had the highest pressure on it, not when it had the 
~owest.'' (Tr., p. 83.) 
·. . 
Prof. H. E. Fulcher, a physicist of Davidson College, N. 
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(L, received his teacher's diploma from William & Mary Col~ 
lege, B. S. and M. S. degrees at the University of Virginia,, 
and did post-graduate work at the University of Chicago 
(Tr., p. 93); and had the chair of Physicist at Davidson Col-
lege for seventeen years. He testified that he had made a. 
study and analysis of the matters involved he·re and had heard 
the testimony of the witnesses,. Beginnin~· more than five 
years ago,. he and Prof. Thies of the Chennstry Department 
of~the College, undertook a study of beverages and beverage 
·. ·containers a:g.d since then have made two reports to the 
16.i North *Carolina Academy of Science. He testified that 
they had made a study of internal pressures, that is, the 
actual pressure inside of bottles of beverages (Tr., p. 93); 
that they secured a hydraulic machine for testirig· bursting 
pressures of bottles; that they also operated a pendulum 
structure that placed bottles on the floor to determine the 
impact necessary before a bottle would be broken, and ex-
hibited photographs showing· the results; that they made a 
study of thermal shock, showing how a bottle reacted when 
suddenly immersed in cold water and vice versa, then studied 
cap leaks {Tr., p. 94); that they examined in the neighborhood 
of 3,000 bottles, studying the internal pressure, mechanical 
shock, bursting pressure, noting the weights recorded, meas-
ured the thickness of bottles at various places after breaking, 
considered internal pressure, change of the pressure with 
change of temperature, strength of the bottle, mechanical im-
pact. with a ·pendulum of dropping onto a floor, or hitting· 
bc;,ttle against bottle, thermal shock, thickness, weight and 
dimensions and the leakag·e around the cap; that in his in-
v-estigation he had been in five states-F'lorida, South Caro-
lill.a, N ~rth Carolina., Virginia and Georgia, examining 30 to 
40 plants (Tr.; p. 95); that at the .request of the defeJ1dant 
he mad~ an investigation of this plant and that he found the 
defendant had standard equipment and standard methods and 
procc;sses of handling, that it carried the same saf.eguards and 
modern appliances that other reputable concerns over the 
country in like business had in use. He described two dif-:-
fer,ent types .of machines used in practically all th~ plants that. 
he had examined. He said the tests were the same, that all 
make three inspeetions, frequently. check internal .pressures, all 
machines. have ~·auges and thermometers on tlrem, all . use 
c_arbon dioxide in the form that had been described in court. 
that is. in tubes, and the routine throughout is common. ''I 
mean it is the same as to all manufacturers'' (Tr., p. 96). 
That he examined the bottle that had been introduced in evi-
dence .and that the bottle ,complied with the specifications re-
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quired and recommended by the United States Bureau 
17* of Standards. He then *spoke of the fille:r head in the 
plant. He said that on that filler head there are a num-
ber of bottles that in checking one of the bottles there would 
se 20 more bottles of the same pressure; that you would have 
at least 20 to 23 bottles at the same pressure (Tr., p. 97); 
that if there had been anything wrong with the content of 
·one bottle the whole batch would have had the same; that 
he was acquainted with the two glass companies from which 
the bottles were purchased and they were reputable concerns: 
He then stated his conclusions by saying: 
"Gentlemen, we came up-when I say 'we' I mean Pro-
fessor Thies, who will follow me on the stand-came up to 
Norfolk on November 9, 1940. The first thing we did after 
arriving here and at the plant, was to test for internal pres-
sures. We have those listed under two heads : Sta tic pressure 
is internal pressure of a bottle before it is disturbed. For 
instance, this bottle has been :filled and laid aside for two or 
three hours; I would call the pressure inside it 'static' pres-
sure. Dynamic pressure is after they have been agitated up 
to a maximum. , 
"So, the data is as follows on the internal pressure; 50 
degrees, 45 pounds before shaking·, 54 pounds after shak-
ing.'' (Tr., pp. 98-99.) 
He said he was speaking· of the bottles checked at the plant 
November 9th, and then said: 
"At 93 degrees the static pressure was ·61 pounds, the 
dynamic pressure was 96 pounds. Jt changes between .8 and 
.9 pounds per square inch per degree, so at 100 degrees 
Fahrenheit you would have about 100 to 103 pounds pressure 
per square inch. . 
''The next test we made was to take bottles off the .chain 
and insert them in water at 107 degrees Fahrenheit. Our 
object there was to see if the bottle could take that thermal 
change; in other words, from 50 degTees to 107 degrees. The 
bottles we tested were taken at random and easily withstood 
it without chipping or impairment of the bottle at all. · 
"The next we did was to go around in the bottling plant 
and gather some 7-Up bottles, perfectly at random, and we 
burst them. We took ten bottles. The bursting pressures 
ran from 480 pounds to 850 pounds per square inch, and the 
. ibiclrness at the neck up here ranged • * * from .15 to .17. 
That is a little bit over an eighth -0f an inch. The side thiek-
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nesses down here, this part of it, ran from .165 to .203 inches. 
The bottom thicknesses· ranged from .212 to .244. 
'' The next thing we did was to have three bottles-we 
brought up three bored 7-Up bottles, bored in the end. We 
had those ctowned by our crowner. We p_ut them in the ma-
chine and forced water in the bottle, and the leakages were 
as follows: 205 pounds, 210 pounds, 210 pounds. In other 
words, the crown fits around here, like that, and just opens 
up and allows the liquid to come out. 
'' The :finding·s on the machinery are as ' follows : The 
carbonator was a Liquid Carbonic machine in very ex-
18* cellent *condition. The temperature of the carbonated 
water rang·ed from 40 to 45 degrees while we were in 
there. They operated ·between those ranges. The pressure in 
the carbonatc,r ranged from 60 to 65 pounds. 
'' The filler is a Dixie type C machine in good condition. 
The temperature in the filler ranged from 41 pounds to 47 
pounds per square inch. 
'' The capacity of the machine was 30 bottles per minute, 
that day, sir. 
'' The washer is a Meyer-Dumore machine, eight bottles 
wide. 
" *' '"' * I said '41 to 47 pounds' when I should have said 
'41 to 47 degrees'~ temperature in the filler. The pressure 
in the filler 38 pounds." (Tr., pp. 99-101.) 
He was then asked, whether, in his opinion, the bottle had 
been recently acquired. He answered: 
'' This bottle, g·entlemen, has not .been re-filled a great many 
times. You will notice there, it is not worn as much as this 
bottle here, that I have picked up at random. It is round 
here, or oval, and as it slides along the chain that is flattened. 
This one has not been filled a g·reat many times." (Tr., p. 
102.) 
He then said that he had examined the cooler at the scene 1 
of the accident, that it was a cold air electric. refrigerator 
(not a~ ice machi!le) (Tr., p. 1~2); that he had investigated 
the temperature m the cooler m November ( the testimony 
was that it was the same cooler in the same condition in No-
vember as when the accident happened), that he thought they 
inspected the cooler about noon on· November 9th; that the 
temperature in the cooler was 28 deg-rees Fahrenheit, that 
freezing temperature is 32 degrees for water; that·on the day 
they examined it they did not have drinks in it, but were 
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-using itior crushed ice (Tr., p. 103). He said that the doo:l's 
of the cooler were about 3 /5 as large as the bottom., that 
.the edg·es were metal ·when asked whether., in his opinion., 
the bottle burst from anything that happened to it in going 
through the process at the plant or filling or h8Jldling, h~ 
.said: 
-
"It could not; gentlemen. As has been testified., and my 
.data shows., which I reporteq. to you a moment ago, whenyou 
lower the temperature, you lower the pressure. Each degree 
·of lowered temperature lowers the pressure from ~s _to .9 
_pounds. That bottle, when it was :filled, was right .aroun4, 
.50 degrees Fahrenheit. I have ;not looked at the. climatolog .. 
ical chart for the day * * i» " · · 
He was handed a chart and added: 
'' The temperature on that day was in the 70's. At that 
temperature., gentlemen, the pressure would be about 69 
J)OUnds.. 
''The bursting pressure is between six and seven h~ 
.19* dred •pounds." (Tr., p .. 104.) 
He said he had examined the bottle itself in November and 
-that. upon his examination there was rather distinct evidence 
that the bottle had come in contact with some .hard suxface. 
He then said: 
'' When glass is 1.noken, there ·are two cbaracterlstl~s or 
:a break or fract11re. One is 'that it striates out from the 
impact. Most of us have seen tbat in a window pane. An-
other is, if it is broken by a fairly small object, it peels out 
on the opposite side from the impact. I have· seen it in a 
great many window panes that boys shot a BB through them. 
In that ca~e you have the striation plus the peeling O'Q.t. In 
this case, a bottle broken by pressure would not show the 
peeling, but you would have the striation. 
'' Q. Then, what is your opinion as to what broke th.at 
bottle¥ 
'' A. A.s I started to say a moment ago, when you tmt m-e 
off, if the bottle had been defective in any way at all, it would 
bave broken either in the bottling or in the transportation, 
when the temperature was higher, at least 20 degrees higber, 
:and after violent agitation. Now, as I have heard the tes-
timony, this bottle was in the refrigerator several hours, cer-
tainly,. or even more. The norm.al refriger.ation ,is 40 .and 
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45 degrees for a carbonated drink. The i>ressure in ther~ · 
would have been about 44 or 45 pounds after agitation. Be.-
fore agitation it would have been about 37 or 38 pounds .. 
* * • Now, all beve,i;age drinks are chemically inert. Glass. 
is one .of the mos(permanent substances we have, so it just 
doesn't add up to common sense or to experimental finding·s. 
that a bottle at a much lower temperature, at lower pressure1• 
chemically inert container, chemically inert ·contents,. would 
just burst ,of its own accord.'·' {Tr., pp. 105-106.) 
He then said he was familiar with the ingredients that ge> 
into Seven-Up and was ask-ed whether the~e was. anything in. 
the ingredients that promoted explosionr He ro1swered ''No,. 
sir.'' (Tr., p. 106.) 
In speaking of what caused the bottle to break, he said: 
"'In my opinion, it was struck, and the point of impact, I 
think, is clearly shown. You have a streak here, and this~ 
and that, and that (indicating on the broken bottle in evi-
dence~." (Tr., p~ 107.) 
The witness was not cross examined except to the extent 
that he made his investigation :at the request of the defend-
ant. After cross examination he was asked: 
''Q. It is your opinion that the handling of the bottles go-
fag througn the machine and capping, and so on, and deliv-
ery to the store did not break this bottle, but something after 
it got there Y 
"A- Yes .. s1'"r." (Tr p 109 ) 
. ' ., . . 
20* Ii Prof. 0. J. Thies, .Jr.., Professor ·Of Chemistry at 
Davidso11 College, corroborate\i Prof. Fu.lcher a,s to 
the years of researcll and investig~tion that they had been 
together .and their investigations during that period. He had 
be.en teaehinp; (!hemist:ry at Davidson Colleg~ since 1919, was 
educa)ed ait Davidson CoU~ge ·and Cornell University {Tr., 
p. UO~.. He .said he was familiar with the cQntents that make 
up the soft drink Seven-Up and that there. was nothing in 
the contents -of a bottle of :Seven-Up after it had been bottled 
and capped of an explosive nature, that would cause burst-
mg or explosion-, .and that the mixtur~ in the bottle is inert 
('I'r., p .. 111.1). He ,confirmed the statement that the manu-
facturers ,of bottles -purchased by the defendant were .of good 
r-epuita ti.ion. He also testified that the mac:hinery used in the 
plant was the same as that used in the most up-to-date plants 
all over the eountry and it was perfectlv satisfactory and 
standard :for the bottling of soft drinks {Tr., p. 112). 
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· In speaking of the :filling of the bottles with carbon dioxide, 
he said the bottles in the filler head would all have the same 
carbonization, that if one was over-carbonized or one was 
µnder-carbonized, all would be over-carbonized or under-
carbonized, that there would be no sudden over-carbonization 
or under-carbonization of one or two bottles (Tr., p. 113). 
He confirmed the testimony as to the examination of the 
cooler after the accident occw·red, in November, and said that 
at that time the temperature in the cooler was 28 degrees, 
that freezing temperature was 32 degrees. He was then asked 
whether, in his opip.ion, the bottle in question broke or burst 
in the handling· in the plant, the washing· machine, capping ma;. 
chine or coming off and being bottled and carried to the store 
or anything· done during that period caused the bottle to burst, 
and he answered ''JS'"9, sir''. He was then asked to say what 
his' conclusion was as to what happened after the bottle 
reacheq. the store, and he said: · 
''During· transportation, the bottle is shaken rather vio-
lently. It is subjected to rather high temperature, depend .. 
ing somewhat on the temperature of the day. At any rate, 
the temperature would be much higher than the tempera-
21 * ture *which would obtain in the refrigeration box, and 
if the outsid~ temperature were, say, 80 degrees and 
the temperature in the cooler even 50 degrees, then you would 
have a drop of 30 degrees, and during· th~t 30 degree t~ni-
perature drop you would have a corresponding pressure drop 
of about 25 pounds, so that the pr.essure in the refrigerated 
bottle would be at least 25 pounds less than it was in the 
bottle at the time it was bein~· transported. That is allowing 
·for only 50 degr~e refrigeration, and the refrigeration cham-
ber was 28 when we looked at it. 
'' Q. Then, if it had not broken at the higher temperature, 
or with the hig·her pressure, would it, in your opinion, have 
broken at the lower temperatur'? unless it had been strµck 
against something? 
'' A. No, sir, it would not. 
'' Q. Then, what is your conclusion, from the examination 
of the cooJ~r and f4e bottle, and from your knowledge of this 
case, as to the cause of that bottle's breaking? 
"A. We believe that the '.bottle was struck in some way, 
either something dropped .on it or it was hit against another 
bottle or hit ag·~inst ·some metal object which was hard and 
rather rigid-something or .other, we b.elieve, struck tlle bottfo, 
or it was struck against something~ '' ( Tr .. , pp. 114-115.) 
20 Sup~eme Court of Appeals of Virginia 
Professor Thies then produced his apparatus-hydraulic 
machinery to demonstrate internal pressur.e in the bottles 
and the bursting pressure of bottles. He described this ma-
chinery to. the jury as to how he made the test with it. He 
took both refrigerated bottles and bottles not refrigerated 
· and demonstrated from actual tests clearly that the pressure 
inside the bottle lowered with• the lowering of temperature 
and actually broke the bottles in the hydraulic machine, and 
at the request of counsel for the plaintiff, broke a bottle by 
impact; that is to say, bottles were broken in the apparatus 
at hydraulic pressure and one was b~·oken outside by a blow 
from another bottle. These experiments on this hydraulic 
machine demonstrated that it took in the bottles tested 
around 700 pounds per square inch in the pressure inside 
the bottle before it would break ( that the least they had ever 
secured in any bottle was 480 pounds). · 
After examining the pieces of the bottle that had been 
broken by hydraulic pressure and one broken by outside im-
pact, Professor Fulcher was called back to the stand to ex-
plain the distinction, and he said that the bottle that was 
broken by physical impact had much larger and fewer pieces 
than those that were broken by internal pressure, and that 
the reason for the distinction was that one was broken 
22* by a physical blow and the other by •pressure which 
was uniformly distributed (Tr., p. 121). 
This concluded all the testimony in the case. 
ARGUMENT. 
The verdict and judgment is contrary to the law and the 
evidence and is without evidence to support it. 
Here the questions of res ips~ loq11,itur, the unbending test 
rule, the refusal to strike out plaintiff's evidence at the close 
of the plaintiff's case and ag·ain at the close of the entire 
case, and the refusal of the Court to set aside the judgment 
and enter judgment for the defendant or grant the defendant 
a new trial will be considered. 
The Doctrine of res ivsa loquitu.r is Inapplicable. 
The doctrine of res ipsa loq~1,itur is an unidentified matter 
!lot to be invoked to overcome· evidence, but to be applied i~ 
its absence. C . .ct 0. Ry. Co. v. Tann.er, 165 Va. 406. It is 
never applied except in cases where an acQident stands un-
explained or unidentified, nor where there is evidence relat-
ing to the cause. Richmond v. Hood Rubber Product.~ Co., 
. . 
:Seven-lrp Bottling Co., Inc~, v. . .Stella .Gr-etes. 2'~ 
1.68 Va. 11. 'Nor is it applied where the agency causing .the 
injury is not at the time thereof under the exclusive man-
.agement and control of the defendant itself. Richmond v .. 
hood R1.1,bber Proditcts· Co . ., supra; Anderson v . .Sisson., 170 
Va. 178; Peters v. Ly~cliburg Traction Co . ., 108 V.a. 333; Duke 
-v. L'U(Jk, 150 Va. 406; Arnold v. Wood, 173 Va~ 18. 
In Virginia, the doctrine., if not entirely abolished., has 
been limited and restricted to a very material extent. C. <f 
0. Ry. Co. v. Tanner, 165 Va. 406., 182 S. E. 239; Va. El. & 
Pr. Co. v. Lowry, 166 Va. 207 •. 
The doctrine is of course never applicable where evidence 
xelating to the cause of the accident is present. . 
In this case the element of management and control neces-
sary to the application to the doctrine of res ipsa loquitur 
is conspicuously absent. It is true that during· the proc~ss, 
of bottling and delivery of the product it was under 
23e the control of the $defendant. However~ evidence was 
introduced as to the cause of the alleged explosion .. 
The control of the bottle and its contents was exclusively in 
the hands of the plaintiff for a period of about nine hours 
prior to the accident and in the exclusive control of herself 
and .her employer for a period of about twelve hours prior 
to the accident. · 
F'urther.more, the evidence ~s to the cause of the alleged 
explosion was as available to the plaintiff as it was to the .; 
defendant. · She had broken the bottle, she had equaLaecess , 
with the def endanJ to witnesses capable of determining the 
cause, not only as to the question of whetbel.' the bo-Ul~ was 
weak or defective, but as to whether it ·exploded from pres .. 
:sure inside the bottle or from some physical contact. In 
addition to this, it is evident from the undisputed facts in 
this case that tbe alleged explosion came about through the 
11andling of the product and bottle long after it had leit the 
possession and control of the defendant and many hours. after 
it was in the exclusive possession of the plaintiff,. herself. 
Even if it were conceded that the mere showing by the 
testimony of the plaintiff that a bottle of Seven,U p exploded 
and caused the injury to her eye gave rise to an eridential 
presumption of negligence, tbe evidence of presumption or 
neg·ligence cannot continue to exist where the defendant in-
troducd evidence tending to free itself of the negligence 
charged. This is settled in Virginia: in. the case of a. cl; 0. 
RJ/. Co. v. Baker, 150 Va. 647, at page 651, where the Court 
said: · 
'' But tlie court affirms in no uncertain terms the now gen-
erally approved doctrine that when the defendant endealtors 
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t9 rebut the presumption of. negligence and int~oduces evi-
dence tending to free itself of the charge of neghg·ence, then 
the general burden of proo.f resting upon the plaintiff to 
establish the ~e$Hgence of the defendant still inheres in the: 
case in all its· ~tages." · 
: r ... •.· • -
and further said~ 
'' Iii. holding that at the en4 of the entire evidence "tlie pre-
sumvtion, is lost to the plaintiff and he has the burden or 
proving negligence as in any oth~r action founded on negli-
gence, and that the carrier is not bound to acGount for the 
accident, the Virginia court may ~iffer from the doctrµie of 
other Stat~s.'' · 
24:lr; *This doctrine was reaffirmed in the case of C. & Or 
Ry. Co. v. Turner, 165 Va~, at page 420, and is not open 
to question· in this class of ~ases. 
In the case at bar defendant introduced evidence not only 
tending· to rebut any possible evidential presumption, but 
conclusively showing by undisputed facts that it had used 
every precatJ.tion and all the care that the law requires or 
that was used by prudent persons engaged in similar busi-
ness. 
No. recovery can be had where an accident may be at-
tributable to two or more causes, for only one of which the 
defendant is liable, or the cause if left in doubt, or where it 
is just 8$ probable · that the accident is due to some other 
cause ~s to the negligence of the def enda.nt, or where the con.,. 
, duct of the defendant is equally consistent to the non-ex"."" 
istence of neglig~nce as to the e~stence thereof. Tidewater 
Stevedoring Co~ v. Lindsay, 136 Va. 88, 116 S. E. 377; Hines 
v. Beard, 130 V.EJ~ 286, 107 S. Et 717; Honaker v. Whitley, 124 
Va. 94, 97 S. ,E. 8.,.8; Davis v_. ·Etlis, 1.46 Va! 366, 126 S. E. 
658. · 
Under the evidence in this .case it is equally as probable 
that the alleged explosion occurred from some cause that hap-
pened cluring the time that the bottle of Seven.JUp was in the 
exclusive possession and control of the plaintiff and her em-
ploy~:r ,as that. it wa,s caus~d from any conduct on the part 
of tb~ defep.dant I!ere again is ample foundation for our 
eontention that the Co-u.rt sbo~ld have set aside the verdict 
of the jQ.ty 0:ml el).tered judgmel}t f.or the d~f endant. 
For convenience, we quote from tT udge Burks' opinion in 
Tidewater Stevedorin.Q Co. v. Lindsay, 136 Va. 88, 116 S. E. 
377, wh~re it w.as said: 
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"vVhere the plaintiff's cause of action grows out of the 
alleged negligence of the defendant, the burden is on the 
plaintiff throughout the case to prove the negligence of the 
defendant. It never shifts to the defendant. It may be that 
upon proof of a given state of facts, a presumption or infer-
ence of negligence on the part of the defendant may be drawn 
which will entitle the plaintiff' to a verdict if no further evi-
dence is offered by the defendant, but in such case, in the 
absence of any evidence for the defendant the plaintiff has 
carried the burden imposed upon him. He has nqt trans-
25* fer red it to the defendant. He *has proved a case which 
entitles him to a verdict, unless the defendant comes for-
warrl with some evidence which either excuses or exculpates 
him, or else leaves the matter in doitbt and uncertainty. If 
when all the evidence is in,, the· niatter is in equipoise, tke 
plaintiff must fail. The negligence of the defendant must be 
proved by affirmative and vrevonderating evidence. . There 
must be more than a probability of negligence. If u.pon the 
whole case, the cond'ttct of the defendant is equally consist-
ent with the existence ·Or no·n-e.xistence of negligence on his 
pm·t, then the plaintiff has failed to 1nake out his case." 
· (Italics ours.) · 
Two well considered cases of injury arising from the break-
ing of bottles have been recently reported in the California 
Court of Appeals as follows : 
Honea, etc., et al., Respondents, v. City Dairy, Inc., Appel-
lant, decided November 27, 1942, reported in advance sheets 
·s C. C. H. (Negligence Cases), p. 689, No. 403,788. In this 
case a high school girl was injured while she was carrying 
some milk bottles from the City Dairy, about a block from 
the school, one of the bottles breaking· as she walked up the 
steps to enter the building·, causing the injuries complained 
of. The plaintiff testified that one of the bottles ''just broke~'. 
She recovered a verdict in the trial court, upon which judg-
ment was entered, but in reversing the case the Court of Ap-
peals said: 
"The trial court apparently based its judgment upon the 
doctrine or res ipsa loquitur, for at the conclusion of the ar-
gument the court said: 'It seems to me that res ipsa loquitur 
is the only way you can recover.' In this the court erred. 
In order to make applicable the doctrine of res ipsa loqi1,.itur 
plaintiff must establish that the instrumentality which caused 
the injury was under the control of the def e1idant at the time 
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of the inju·ry. The evidence clearly establishes that at the 
time the bottle broke it was not under the control of the de-
fendant but was under the co1itrol of the plaintiff. ~n Ger-
ber v. Faber, 54 Cal. App. (2d) 927 (129 P. (2d) 485), decided 
on October 2, 1942, by another division of this court, it was 
held that the doctrine of res ipsa loquitur was not applicable 
in a case where a bottle of root beer in the hands of a cus-
tomer who was in the act of r..emoving it from a beverage 
container in the establishment of a r~tailer. '' (Italics ours.) 
In the Gerber v. Faber case referred to above one of the 
defendants was the Double Cola Ice and Bottling Company, 
against which the trial court entered a judgment for the 
plaintiff, who suffered severe injury to one of his eyes when 
struck by glass from a bursting bottle as he removed it from 
a beverage con_tainer, in the defendant Faber's club. There 
the Court disting-uished food and drink cases from this 
26* class of cases and referred to the fact •that there was 
no contention that the drink was unwholesome, unfit to 
drink or that it contained any deleterious or foreign sub-
stance. The Court there also ·referred to the fact that all 
the machinery and equipment in the plant was such as was· 
commonly used in the trade and came from the largest manu-
facturer of such machinery in ·the United States; the methods 
and procedure of bottling used by the defendant were stand-
ard in every respect and defendant used all of the sa.fety 
devices and tests known to the trade, and further said that 
the bottle had been in a cooler, that the undisputed evidence 
was that the pressure in a bottle in such a cooler would be 
reduced to 20 pounds per square inch. There was also men-
tion made of the fact that a goodly number of bottles were 
broken each day in the process of bottling, and the general 
statements in the case ran parallel to the case at bar. 
The Court there further said : 
''Glass bottles filled with carbonated beverages do break 
from a variety· of known causes and others which are un-
known, both before, during and after the bottling process. 
Add to this the -qndisputed evidence . that the bottles were 
carefully made, tested and inspected, and that defendant's 
operations were .conducted without negligence and the sum 
·total is proof that there is an unavoidable hazard in the use 
of glass -bottles as containers for carbonated beverages. This 
·does not make out a case of negligence.'' . 
'Seven~Up "Bot"tling Co., Inc., v. Stella Gretes. 25 
Then the Court quotes with approval ..__.the following lan-
guage.: 
"The rule which i'S supported by reaso~., considerations 
of justice, and by the decided weight of authority, 9-enies ap-
_plication of the doctrine of Res lpsa Loquitur, as against a 
hottler, to the explosion of a bottle of carbonated or fermented 
beverage in the hands of a dealer." 
:and further.: 
"It is no more probable that the defendant's negligence 
was the cause of the explosion and resulting injury., than was 
the negligence of others who had the management, super-
vision and control of the bottle after it had been delivered 
:safely by the defendant. In such case; the plaintiff must 
fail." · · 
The Court then cites, among others, the case of San Juan 
Light & Transit Co. v. Requena, 224 U.. S. 89., 99· ( 56 L. Ed-. 
680, 32 Sup. Ct. Rep. 399}, where it was held that the rule 
of res -ipsa loquitu,r '' applies only where the instrumen-
2"? tality at the time *of the accident was under the e~ 
clitsive· control of the defendant, and that is the interpre .. 
ta.tion of the doctrine wbich has been applied by ou;r oou.rts· 
without exception.'' · 
'The Court further said: 
"'' A contrary rule would upset mnny -settled rules oi evi-
dence in neglige11ce cases. We do not find in the authorities 
· a real conflict as to the true rule of res ipsa loquitur. The 
apparent conflict has resulted from tl1e failure of some courts 
to take into account its limitations and to use care in its ap-
plication.,, 
Then, with reference to evidence as to the cause of the 
bursting· of tbe bottle, the Court said: · 
"Plaintiff had the opportunity • >J: ~ to prove, if it were 
a fact, tl1at the glass contained a flaw and his evidence, as 
we have seen, failed completely in that respect. The t·es ip:sa 
loquitur doctrine cannot be applied so as to raise an infer-
ence tbat the bottle was cracked while in defendant.,s pos-
session, to the exclusion of the inference that it may lia~ 
been era.eked thereafter ... " 
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.A.nd further the Court said ~ 
'' · ~ * * the evidence was insufiicien.t to sustain a. recovery 
unde1' that theory as well as under the theory that the con-
tents of the bottle were explosive. All of the direct evidence 
and the reasonable inferences to be drawn therefrom are 
against the contention that the contents were explosive or· 
otherwise unfit for use either because of their inherent quali-
ties or excessive pressure in the bottle. There was no evi-
dence that the bottle left the possession of defendant jn an 
unsafe condition unless the bursting of the bottle be accepted 
as sufficient. That evidence, as we have· held is not sufficient 
to establish negligence on the part of the bottler.',. 
In view of what has heretofore been said, we think it is; 
clear that the Court erred in not sustaining the defendant's. 
motion to strike out the plaintiff's testimony at the end of' 
the plaintiff's evidence, and again at the end of all the evi-
dence, and in refusing to set aside the verdict and enter judg-· 
ment for the defendant or grant the defendant a new trial;: 
that the Court was in error in granting any instructions to 
the plaintiff and in granting and· refusing instructions,. as in-
dicated by the exceptions contained in the transcript of the 
testimony at pages 124 to 137. 
Under the Unilispided Facts, the ..tfocident Here Could Not 
Have Occurred from, Any Ne,qligent Fault on the 
Part of the Defendant. 
The Court's attention is directed to the incontro-
28e= vertible •testimony of three expert witnesses in this 
case. .A.II three positively testified that the bottle could 
not have exploded from any negligent fa ult on the part of the 
defendant, because if there had been any negligence such as 
is alleg·ed in the notice of motion committed by the defendant, 
this bottle would have exploded while it was in transporta-
tion on the defendant's truck, from agitation and heating 
causing· higher pressure inside the bottle, or while it was out 
of the· possession and control of the defendant and in the 
possession and control of the plaintiff, herself, at a higher 
temperature and at a proportionately higher pressure in the 
bottle, and not after it had been subjected to refrig·eration, 
which reduced both the temperature and the pressure in the 
bottle. So upon this phase of the case, based upon incon-
trovertible statements of highly· trained men of long· experi-
ence, and upon sound reason itself, the accident did not arise 
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out of the matters or things complained of as negligence in 
the notice of motion, nor could it possibly have occurred 
throug·h the selection, cleansing, washing, filling, inspection, 
handling or delivery of the product itself. This is augmented 
by the uncontradicted evidence on the bottle itself indicating 
that the breakage was the result of being struck against some 
hard substance at the moment of breaking. 
Here again is sufficient reason to ask the Court to set aside 
the judgment and enter judgment for the defendant. 
The Unbending Te?t. 
The C~mrt told the jury (Tr., p. 128) that they must :find 
for the defendant unless the plaintiff established that "the 
defendant failed to use that degree of care which is ordinarily 
used by persons of ordi~1ary prudence engaged in a 
similar bµsiness, in the selection of the bottle, the inspection 
of the bottle, the filling of the bottle, or in the preparation 
of the beverage which was put into the bottle''. This 
29* phase of the *instructions was granted without objec .. 
tion or exception, and if the jury could have followed 
this construction without being confused by other instructions, 
there could hardly be any doubt that they would have re-
turned a verdict for the defendant. The confusion and er-
rors in the instructions will be hereinafter referred to. 
There can be no dispute with reference to the material 
and controlling facts applicable to this legal principle, be-
cause it was conclusively established that the defendant con-
ducted its business in the way everybody else in like busi-
ness did and measured up to the standard demanded by law 
.and that was practiced by prudent men in similar business. 
The unbending· test rule has long been the law in Virginia. 
In the case of Jeffress v. Va. El. & Pr. Co., 127 Va. 694, at 
page 726, the Court said : 
"If there be no conflict of evidence as to the existence of 
the general usage, and nothing· in the evidence tending· to 
show, as to employees, that the usage was not reasonable safe 
or adequate for its purpose and occasion, and nothing as to 
strangers, tending to show that the usage did not afford as 
high protection as would result from other known and prac~ 
ticed methods of business, then the usage itself is conclusive 
evidence of the exercise o.f .ordinary care, and no verdict to 
the contrary should be uplield.'' (Italics ours.) 
This doctrine was approved by this Court in the 1,ecent 
case of 0. & 0. v. Tanner, 165 Va. 406, at page 422, by direct 
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reference to the above uamed case. There the Court held, in 
a case where the doctrine of res ipsa. loquitur admittedly ap-
plied, that the defendant was not liable because the methods 
employed by the defendant constituted ordinary care, and 
therefore the defendant company was entitled to a judgment 
in its favor. 
Cases could be multiplied on this subject, but it would seem 
sufficient to refer to the latest case we have found, namely, 
McClaren, .Admx., v. S. G. Robins a:. Co., decided by the Mis-
souri Supreme Court June 17, 1942, reported in Volume 7 
C. C. H., page 894, case No. 403,462, wher the defendant was 
accused of negligence in the handling and sale of carbon tetra-
chloride in containers, from which poison the plaintiff's de-
cedent was alleged to have died. In that case the Court, de-
nying recovery, said: 
30* *" 'No one is held by the law to a higher degree of 
care than the averag·e in the trade or business· in which 
he is engaged.' Kettere1· v. Armour & Company, 247 F. 921, 
1. c. 931; L. R. A., 1918 D 798. '' 
and further s~id : 
"A man, in conductine; his business in the way tha.t every-
body else in a like busmess does, has measured up to the 
standard demanded by the law and has exercised the ordinary 
care of prudent men engaged in the business., Schaum v. 
Southern Bell .Telephone Company, 336 Mo. 228, 78 S. W. 690, 
2n5 N. W. 414." 
In consider~tion of the undisputed facts and the law as 
above set forth, we are of the opinion that the Court ought 
to reverse the lower Court and enter j ndgment for the plain-
tiff in error here. 
Special Pleas ~os. 1, ~ and 3. 
The notice of motion for judgn1ent in this case was insti-
tuted by the plaintiff against the Seven-Up Bottling Com-
pany, Incorporated, a corporation, and James· H. McNeil. 
The case was first tried on January 6th and 7th, 1942, and 
the jury found the following verdict: We, the Jury, find for 
the defendant· James H. McNeil,'' and a further verdict as 
follows: ''Vf e., the Jury, are unable to agree on a verdict 
between Stella Gretes and the defendant Seven Up Bottling 
Co." 
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"The plaintiff upon the first trial called the defendant .Jam.es 
R. McNeil as a witness and proYed that he was the manager 
c()f the Seven-Up Bottling Company's plant and business in 
the city of Norfolk. It follows as a matter of course that as 
manager he had charge of the selection and inspection of 
bottles and the preparati~n and fH~ng thereof, and the jury 
liaving found· that he was free from neg·ligence, it follows 
that, since he was manager of the defendant's plant and neces-
sarily in complete charge thereof, the corporation was not 
negligent, because the corporation is an artificial person and· 
could only act through hup. This is shown bv an original 
.31* exhibit of the plaintiff's •testimony on the ·first trial. 
_Special Plea No. 1 (Tr., p. '6) is a plea in the nature 
cof estoppel by judgment. . :·· 
Special Plea No. 2 (Tr., p. '8) contains a motion to strike 
from the notice of motion the charge (1) that the defendant 
was neglig·ent in the selection of the bottle a.nd contents, (2) 
that it was negligent in the use of the· bottle and contents., 
{3) that it was negligent in having· the contents powerful and 
improper and dangerous and {4) that it ~as negligent in the 
inspection of the bottle and contents. 
Special Plea No. 3 (Tr., p. 10) is a. plea of res adj'ltdicata: 
These SJ)ecial pleas were rejected at the instance of the 
plaintiff. What has beretofore been said in this brief makes 
it unnecessary to repeat any extended argu111ent on these 
-pleadings. 
In a. number of instances w~ere a case has been brtm.gbt 
against a master and servant and the jury bas f olma ·ior the 
plain tiff against the master, but not against the servant, the 
~ourts have on motion also entered judgment against the . 
servant. The latest case is Gable v. Bingler, 177 Va. 641. In 
that case the case of Barnes -v •. Ashworth, 154 Va. 218, 153 
S. E. 711, is also referred to.. Tbere the Court said: 
"There being no right of recovery against the servant, 
there was no liabilitv on Barnes .. the maste-r. That was the 
substantial and determinative feature of the case..'' 
ERRORS IN INSTRUCTIONS. 
· The circumstances surrounding the refusal and mo'd.i::6.ca-
tion and granting of instructions fo this case gave rise to 
much confusion. The Court attempted to apply both the doc-
trine of res ipsa loquitiir and the law with reference to an 
ordinary negligence case. This created an irreconcila'ble 
situation.· 
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At the outside the defendnnt, in further pursuance of the, 
view th&t there was no evidence upon which a verdict could 
be based ag·ainst the defendant, asked the Court (Instruction 
A, Tr.;- !5 .. 131) to say to the jury that there was no evi-
32e dence .1.;1po_n. *which the plaintiff could base any claim or 
right of recovery. This, like the two motions to strike· 
out the evidence, wa.s refused and ·exception noted .. 
The defendant then offered separate instructions on the 
separate charges of negligence. Instruction C (Tr., lJ· 131)' 
asked that the jury be told that there was no evidence that 
the defendant was negligent in the selection of the bottle. 
By Instruction D (Tr., pp. 131-132) the Court was asked 
to say that there was no evidence to show that the defendant. 
was negligent in the inspection of the bottlei, and by Instruc-
tion E (Tr., p. 132) the defendant asked the Court to say 
that there was no evidence to show that the defendant was neg·-
ligent in having a weak and defective hottle and by Instruc-
tion F (Tr., p. 132) to say that there was no evidence that the 
defendant negligently placed powerful, improper and dan-
gerous contents in the bottle. . 
If the Court was ·in error in refusing any of these instruc-
tions, namely, C, D, E, and F~ the case would of necessity be 
reversed, because by the plaintiff's instruction P-2 (Tr., p. 
125) all these questions were left entirely to the jury. 
It is difficult to imagine that there was any evidence to 
support any of the charges dealt with in these four instruc-
tions. Certainly it is clear tliat the defendant was not negli-
gent in the selection of the bottle. The bottle was bought 
from a highly reputable manufacturer and the evidence is 
that it was a standaTd and g·oorl bottle. Then as to the inspec-
tion, the evidence is undisputed that the inspection g·iven 
thr011ghout the process was certainly no less than that given 
by all well regulated bottlin~; eompanies., and as to the charge 
that the bottle was weak and defective, the undisputed evi-
dence is exactly to the contrary. The bottle was tested and 
inspected by two experts, who said that it was .a bottle of 
recent purchase., was a standard bottle, came from an A ~ o. 1 
manufacturer and met the requirements of the Bureau of 
Standards of the United States. 
33- *Then as to the charge that tlie contenfa were power-
, ful, ·improper and ,dang~rous there is again no evidence 
b·ecause the undisputed testimony is that the substance in the 
bottles wi1s an inert g-a.s, it had no dangerous ingredients 
and no improper ingredients. 
'The -defendant then requested the Court by Instruction G 
(Tr., p. 133) to say that the defendant was not an insurer and 
that the defendant is presumed not to have been guilty of 
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negligence until it was proven to the contrary by a prepon-
derance of all the evidence. The Court refused this instruc-
tion and subsequently granted a. burden of proof instruction 
which left out entirelv the statement that the defendant was 
not an insurer., and refusecrto allow the defendant the benefit 
of the ag·e-old presumption that it was not guilty of neg·li- , 
gence, presumably upon tbe theory that their showing- that 
the bottle was broken created a re8 ipsa loquitur case and de-
stroyed or took away that presumption of freedom from neg-
ligence. Yet on the other hand, when the defendant intro-
duced evidence which tended to show it was not guilty of any 
negligence, the Court refused, b·.r the refusal of Instruction 
D-3 (Tr., p. 129), to say that the prima facie presumption 
that had been raised by the mere showing of the breaking 
of the bottle no lon~er w·as available to the plaintiff, and that 
the burden shifted back ·to the plaintiff to prove her case as 
in the ordinary negligence case. 
The Court was then asked by Instruction H (Tr., p. 134) 
to say that no actionable neg·ligence can be presumed from the 
breaking or bursting· of the- bottle and resuitant injury. Thi~ 
was refnsed and exception noted. · 
The Court was then asked·to say to the jury by Instruction 
I (Tr ... pp. 134-135) tlrnt if they found it was just as probable 
that the defendant wa~ not ne~·ligent as that it was, or that 
the accident was an unavoidable one, in the exercise of rea-
sonable care, thev should'find for the defendant. This is cer-
. tainly a fundamental law in a negligence case, and there 
34* was ample evidence *in this case for the jury to con-
sider not only wl1ether or not the defendant was guilty 
of negligence, but wl1ether or not it had exercised all the care 
that it could be reouirecl · to exercise, and could have found 
under the evidence that the accident was entirely unavoidable, 
and even further, could have found tl1at it was just as prob-
able that a bottle was broken from contact., in accordance with 
the pl1ysical testimony with reference to the physical evi-
dence on the bottle, as that it had burRt from any other cause. 
cause. 
Instruction J (Tr., p. 135.) which was then requested brings 
up the same question in a different form. 
Instruction I{; (Tr., p. 136) was then asked and refused. 
This instruction was designed to say to tbe jury that they 
iwere not bound to :fi:rid that a recovery could be had in the 
case of every accidental injury. 
The Court then refused Instruction M (Tr., p. 136), but 
embodied somewhat similar lan~·uage in the state of confu-
sion that resulted from the gra.nti:ng of Instruction D-1 as 
amended. 
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The Court was then requested to instruct the jury by In~ 
struction Q (Tr., p. 137) that it was not incumbent upon the 
defendant to account for the means or cause of the bursting 
or breaking of the bottle. This same request was followed 
by instruction D-2 (Tr., p. 128) to which there was added 
other language which is fundamental in all neg·ligence cases. 
The Court refused both, and that resulted in leaving the jury 
in the position where they could consider whether or not it 
was incumbent upon the defendant to explain the cause of 
the accident. That of course could not exist unless the doc-
trine of res ipsa lo1u·itur was plainly a.pplicable, or unless~ as 
it is sometimes known, a prima facie case has been made out 
ind where the burden of going forward with the evidence 
shifts, and here there was no evidence upon which to shift 
the burden of evidence; and even if it could be considered 
that there did arise such a situation, once the defendant 
went ahead and explained, as it had in this case, _by 
35,ii, *undisputed evidence, that it was ~1.1ilty of no negligence, 
certainly that burden of going· torward with the evi-
dence shifted back to the plaintiff. . 
All in all, it would be i_mpossible for the jury, we think, to 
understand such a situation, and the instructions are hope-
lessly misleading, outside of the fact that they do not prop-
erly state the law. , 
We come now to consider together Instruction 1-P (Tr., p. 
124) granted on behalf of the plaintiff, and Instruction D-1 
(Tr., p. 126) refused for the defendant, and Instruction 
D-1-A (Tr., p. 127) as amended by the Court and granted. · 
The Court granted a res ipsa.. loq1.tifor instruction by grant-
ing Instruction 1-P and said the jury could consider the break-
ing of the bottle suffident evidence to support a verdict. · In 
fact, the instruction is objectionable because _it unduly 
stresses only one phase of the case and holds that the mere 
breaking of the bottle is sufficient evidence to support a ver-
dict; that is to say the Court through the doc.~rine of res ipsa 
loquitur says to the jury ''-r ou are permitted to find because 
the bottle brenking speaks for itself, that the defendant is 
g'Uilty of neg·lig·ence, and by gra~1ting Instruction D-1-A as 
amended by the Court, the full. value of Instruct~on D-l _9f:. 
fered by the defendant was clestrpyed; that is to say, the· 
Court struck from Instruction D-1 offered bv the def~ndarit 
the lang'Uage that no presnmptiop of negligence arose from 
the happening of t4e accident and the defendant ~as . pre;.. 
sumed to have been free from negligence and c.hanged if so 
that, althoug·h leaving the burden on the :plaintiff to establish 
the defendant's neglig·ence, which the Court had practically 
told the jury was established by the mere breaking of the 
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bottle, he added the very significant statement that "in this 
·ShP. may be aided by the circumstances set forth in Instru.ction 
1-P, '' which necessarily meant the breaking of the bottle 
"' speaks_ for itself.'' Not only did the Court almost tell the 
. jury that tl1e defendant was guilty of negligence by this 
36*. method and by this language., but *it took· awa.y from 
the defendant all of its right to relv upon its ·presump-
tion of hmocence. The reason for the burden of proof in a neg~ · 
ligehce case is to overcome that presumption of in~ocence 
which has always been inherent in a charge of negligence, -but 
ihe burden_ of proof is of no value if you are going to take 
~way from the defendant the presumption of freedom from 
neglig·ence and say to the jury that if the bottle burst it 
speaks for-itself and is sufficient upon which they may base a 
verdict for the plaintiff. 
It is difficult to reconcile this situation with the very lan-
·guage of I11stn1c.tion D-1-A as amended by the Court, which 
in effect set forth the doctrine of the unbending test. On the 
one hand, the Court tells the j11ry tha.t the bursting of the 
bottle speaks for itself and you may find against the defend-
ant merelv on that showing., yet they were also told that -if 
the defendant used the degi·ee· of care· that . was orq.inarily 
·used by persons of ordinary prudence in similar business in 
ihe selection of the bottle, im;peetion of the bottle, filling of 
the bottle and preparation of the beverage that- was put in 
ihe bottle, the plaintiff could not recover, so it seems clear 
that the Court erred not only in giving the res ipsa loq_itilrllr 
instruction 1-P and sing·ling out one single pie~ or evidence 
in the ease., but further, the Court erred in taking away horn 
the jury tbe doctrine t11a t tbe defendant was presum~a to be 
-free from negli~ence until the contrary was shown by. a pre .. 
ponderance of the evidence. Certainly no citation of authority 
is needed for t11e proposition here ·stated. 
Then, after the Court had g;ranted Instruction 1-P, in or-
der to attempt· to clarify the situation in some manner, the. 
Court was aRked to give Instruction D-3 {Tr., p. 129) which 
woµld- have told the jury that, although there might arise a 
prinia f acie presumption from the breaking of the bottle, yet 
-after tl1e def enda.nt ·had introduced evidence tending to show 
that it was _g-uilty of no neg·ligence: tl1e prim(h facie presump-
tion was refuted and the burden of goin~ forward witn 
37~ the evidence shifted back to the plaintiff. •The Court 
struck out that part of the instruction which was de-
signed to say to the fury tl1at the prirn,a f acie presumption 
_was refuted and the burden of proof shifted back to the plain-
:tiff, whieh took awa.y from: the· instruction its main value to 
the defendant. In otl1er words, the Court applied the doc-
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trine of -res ipsa loquitur and, altboug·h not by direct lan-
guage, said the burden of going forward with the evidence 
shifted· to the defendant, but definitely refused to allow the-
jury to consider the clefenclant's presumption of freedom 
from negligence and held that, althoug·h the defendant had 
produced conclusive evidence that it had not been guilty of 
negligence in the respects alleged, yet the doctrine of res ipsa 
loq'U,itur still applied and the presumption still continued to 
exist, and refused to reinstate, so to speak~ the fundamental 
presumption in all . neg·lig·ence cases of freedom from negli-
gence upon the part of the defenda;nt; that is to say., the Court. 
allowed a prima f acie presumption to continue throughout 
the case on behalf of the plaintiff, but denied to the defendant 
the presumption in its favor, and continued to deny it throug·h-
out the entire case. 1 
The Court removed the presumption of freedom from neg-
ligence for the. defendant when the plaintiff introduced evi-
dence which the Court thought gave rise to a presumption of 
negligence, but refused to hold that the presumption in favor 
of' the plaintiff was removed by evidence to the contrary. If 
one is removable by evidence, so is tbe other-or if one is to, 
remain in effect, the other should so remain .. 
As we have heretofore pointed out in this argument, when 
once the defendant has set forth facts which refute the prima 
facie presumption of negligence, even if it were proper and 
even if it shifted the original burden of g-oin~ forward with 
the evidence to the defendant, yet upon the mtroduction of 
that evidence. showing freedom from negligence and the fur-
ther introduction of evidence showing the cause of the break-
ing of the bottle., as was done here, the prima fa.de pre-
3g• sumption or the doctrine of res ipsa ;[Eloquitur certainly 
could no longer be applicable, and once the defendant 
introduced evidence tending to show its freedom from negli-
gence and tending- to show the cause of the occurrence itself,. 
as was done here, it certainly should be aided by the pre· 
snmption of freedom from negligence, which has always ex-
isted in negligence cases. All of this,. however, it seems to 
us should be unnecessary because the doctrine of res ipsa 
toqititur is not a.pplica ble to this case. and all of the confusion 
bas arisen ont of an attempt to apply it. 
eoNCLUSION~ 
We respectfully submit that this case should be reviewed 
and reversed by this Court, nnd therefore pray that a writ 
of ~rror and superseileas be awarded, but that no further-bond 
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be required because the record shows tl1at a general suspend-
ing and supersedeas bond bas been given in accordance with 
'Section 6351 of the Code of Virginia of 1936. See Clerk's 
certificate at the end of the record. 
Counsel for the Seven-Up Bottling Company, Incorporated, 
desire to state orally the reasons for reviewing the judgment 
of the trial court., and hereby adopt this petition for writ of 
error aI,1.d supersedeas as their opening brief in support. of 
this petition. .. 
Notice that this petition would be filed with the Clerk of 
the Supreme Court of Appeah~ of Virginia on the 10th day of 
March, 19~3, was mailed to Mr. James G. Martin, counsel for 
Stella Gretes, on the 8th day of March, 1943, and a copy of 
this petition was delivered to l\fr. James G. Martin on the 8th 
day of March, 1943. 
Respectfully submitted, 
SEVEN-UP BOTTLING COMPANY, IN-
CORPORATED, . 
By VENABLE., MILLER, PILCHER, PAR-
SONS· & KYLE, 
Counsel. 
39* •we, L. S. Parsons and R. E. Miller, attorneys prae-
ticing in the Supreme Court of Appeals of Virginia, do 
certify that in our opinion there is ~ufficient matter· of error 
in the· record accompauyin~ this petition to render it proper 
that. the judgment complained of be reviewed and reversed. 
L. S. PARSONS., 
425 Western Union Building, Norfolk, Va., 
R. E. MILLER, 
425 Western Union Building, Norfolk, Va. 
Received March iO, 1943. 
M. B. WATTS, Clerk. 
April 20, 1943. Writ of error and supersedeas awarded by 
tbe court. No additional bond required. 
M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court of the City of Norfolk, at 
the Courthouse thereof, on the 21st day of January, in the 
year, 1943. 
Be it remembered, that lwretofore, to-wit: In the Circuit . 
Court aforesaid on the 1st day of February, in the year, 1941~ 
came the plaintiff, Stella Gretes., and docketed· her notice of 
motion for judgment against the defendants, Seven Up Bot-
tling· Company, Incorporated, a corporation, and James H. 
McNeil, in the following words and figures, to-wit: 
NOTICE OF MOTION FOR. JUDGMENT. 
To Seven Up Bottling· Company, Incorporated, a corporation. 
and James H. McNeil. · 
Take Notice, tha.t Stella Gretes, plaintiff, will on the 1st 
day of February, 1941, move the Circuit Court of the City of 
Norfolk, Virginia, in its courti-oom., for judgment against you, 
defendants, in favor of plaintiff for $20,000.00 damages, for 
this, to-wit: 
That heretofore, to-wit, on the 1st day of July, 1940., while 
plaintiff was employ"ed as a servant of her mother in the City 
of Norfolk~ Virginia, a glass bottle, commonly called a '' Seven 
Up" bottle, and its contents, to-wit, a liquid supposed to be 
Seven Up, which bottle and contents were sold and delivered 
by defendants to said mother and were represented hy de-
fendants to be safe and harmless, suddenly broke and exploded 
and struck the face and eye of plaintiff, and greatly 
page 2 ~ injured plaintiff in her person and put out one of 
her eyes. All. of which was caused by the negli-
gence and carelessness of defendants and each of them in the 
selection, inspection and use of said bottle and contents, and 
in havinR' said bottlo weak and defective and said contents 
powerfuf' and improper ancl dan~;erous; and by reason thereof 
plaintiff's eye was put out and her person otherwise injured, 
and she was caused and will be caused great expense in at-
tempting to be cured of said injuries, and lost and will lose 
income wllich she otherwise would have earned, and she was 
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:permanently disfigured and injured, and caused pain and 
;anguish .. 
January 7, 1941. 
:STELLA GR.ETES., 
by JAS. G. J\!ARTIN & SON, 
Counsel 
The following are t11e Sergeant's returns on the foregoing 
notice of motion : 
Executed in tl1e City of Norfolk, Va., this the 8 day of Jan. 
1941, by serving- a copy hereof on James H. McNeil in person. 
LEEF. LAWLER, 
· ,Sergt. City. of _Norfolk, Va .. 
By C. B. LESNER, Deputy 
:page 3 } Executed Jan. 8, 1941, by delivering a copy of 
the within to lames H. McNeil, Manager Seven "Q"p 
Bottling· Co. Inc., a Corporation; in the City ~f Norfolk, 
~herein he re:sides and wherein tl1e said corporation is doing 
business_ 
LEEF. LAWLER, 
ISergt. City of Norfolk, Va. 
"By C.. B. LESNER, l>eputy 
And on the same day, to-wit: In tbe Circuit Court aiore-
said on the 1st day of February, in the year, 1941: 
Upon the motion ot the plaintiff, by counsel, it is ordered 
that this notice of motion be docketed. 
And at another day, .to-wit: In the Circuit Court afore-
said on the 10th day of March, in tbe year, 1941. . 
This day came again tbe plaintiff~ by counsel, and also came 
the defendants, by collllsel, and tnereupon said defendants 
-p1eaded the general issue to wbich said plaintiff replied gen-
erally and issue is joined; and the further bearing i~ con-
tinued. . 
A.nd on another day, to-wit: In the Circuit Court afore-
said on the 6th d.ay of J au~utry,, in the year:, t942 .. 
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page 4 ~ This day· came again the parties, by counsel, ancl 
thereupon.came a jury, to-wit: J. F. Moore, J. J .. 
O'Donnell, J.E. Morrisette, J.B. Newton,. R. Tolliver, ,v. H. 
11:agin and Phil Edwards, who were sworn to well and truly 
try the issue joined., and having fully heard the evidence and 
argument of counsel, and the hour· of adjournment having 
been reached, were adjourned until tomon-ow, Wednesday r 
morning, the 7th day of J annary, in the year, 1942, at ten 
o.'clock A. M. for the further consideration of this case. 
And on another day, to-wit: In the Circuit Court afore:-
said on the 7th day of January., in the year, 1942. 
· This day came ag·ain the parties, by counsel, and pursuant 
to adjournment ag·ain came the jury, swom herein on yester-
day, and having fully heard the eyidence and argument of 
counsel returned a verdict in the following words, to-wit:. 
"We, the Jury, find for the defendant James H. McNeil". 
·Whereupon it is considered by the Court that said plaintiff 
take nothing by her suit a.s to said defendant, McNeil, and 
that said defendant go hence without day and recover against 
said plaintiff his costs a.bout his defence in this behalf ex-
pended. And thereupon said jury returned a further verdict 
m the following words., to-wit: ''We, the Jury, are unable to 
ag:ree on a verdict between Stella Gretes and the defendant 
Seven Up Bottling Co.'' And thereupo:p. J. F. Moore., one of 
the jurors aforesaid, was withdrawn and the rest 
page 5 ~ of the jurors from rendering· their verdict are dis-
charged from the further consideration of this 
case; and the further hearing is continued. 
And on another day, to-wit: In the Circuit Court afore-
said on the 4th day of June, in the year, 1942. 
This day ca.me again the parti~s, by counsel, and thereupon 
said defendant, Seven Up Bottlmg Co., Inc .. , by counsel, of-
fered its three (3) Special Pleas to the Court, to which said 
Special Pleas said plaintiff replied generally and issue is 
joined on said Special Pleas, and the Court having fully heard 
and maturely consideted the evidence offered on said Special 
Pleas doth decide said issue in favor of the plaintiff, to which 
action of the Court said defendant, by counsel, duly excepted; 
and thereupon came a jury, to-wit: J. B. Wood, E. D. Lesn:er, 
P. S. Gornto, E .. R. Rose, ,v. K. Kramer, H. A. Neese and F. 
W. Beach, who were sworn to: well and truly try the issue 
joined, and having fully heard the evidence and the hour of 
adjournment having- been reached, w~re adjourned until to-
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morrow, Friday,, morning·, the 5th day of June, in the year, 
1942, at Ten (10:00) o'clock A. M. for the further consid-
eration of this case. 
page 6 ~ The following is Special Plea No. 1 offered and 
rejected by the f oregoiIJ.g order : 
The defendant Seven Up Bottling Company, Incorporated, 
comes and says that the Court ought not to take any further-
cognizance hereof because of the follow~ng: 
1. The plaintiff, Stella Gretes, instituted this action against 
the defendants, Seven Up Bottling· Company, Incorporated, 
and James H. McNeil., by way of a notice of motion for judg-
ment, returnable to and docketed in this court on the first day 
of February, 1941, claiming damages against the said defend-
ants and eharg·ing that each of the said defendants was guilty 
, of neg·lig·ence and carelessness in '' the selection, inspection 
and use'' of a. Seven Up Bottle-a beverage bottle-and as a 
further negligence, ''in having said bottle weak and defective 
and said contents powerful and improper and dangerous,'' 
throug·h whfoh alleged neg·ligcmce the p]aintiff claims the bottle 
suddenly broke and struck her a.bout the face, resulting in 
the loss of her eye. 
2. The said case.· came on for trial in this court on January 
6, 1942, and resulted in the jury's being unable to agree as to 
defendant Seven lrp Bottling Company,, Incorporated, but 
finding a verdict in favor of the defe~dant James H. McNeil, 
upon which said verdict the court entered :final judgment for 
the said James H. :M:cN eil and the same was and is now 
finally adjudicated ancl determined adversely to the plain-
tiff and said judgment still remains in full force and effect 
and not suhjeet in any wise to be reversed. The 
page 7 ~ said notice of motion is now made a part of and 
asked to be read as a part of this special plea. 
3. The defendant ,Tames H. l\foN eil was the sole manager of 
the business and operations at Norfolk of the defendant Seven 
Up Bottling Companv, Incorporated, prior to, at the time of 
and after the alleged negligence, and was in full charge of 
the plant, its equipment, its selection, inspection and use of 
bottles and cont~mts, and this Court., through the usual judicial 
process, ·has determined that the said ,Tames H. McNeil, in 
this same case, a rising out of the same facts, based upon the 
same cause of action, was not guilty of the negligence charged; 
that is to say, he had used due and proper care in the selec-
tion of the bottle, the inspection and use thereof, the man.:u-
facture of the product~ the method and means used for the 
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mixing and preparation of the contents of the bottle and of 
its ingTedients, and in the ach~al bottling· thereof. 
·4. The said James H. McNeil was in fact the alter ego, the 
said corporation being able to act only throug·h him, and the 
plaintiff is estopped from claiming liability on this defend-
ant. 
·wherefore the defendant prays thnt this Court dismiss this 
action against this defendant and take·no further cognizance 
thereof, and this the said defendant is ready to verify by the 
said record. 
SEVEN UP BOTTLING COMPANY, IN-
CORPORATED, 
L. S.- PARSONS 
T. H. WILLCOX 
p. d. 
By Counsel. 
page 8 ~ The following is Special Plea 'No. 2 offered and 
rejected by the foregoing order: 
Now eomes the defendant ~even-Up Bottling Company, In-
corporated, and Rays that tlus Court ought not to take any 
further cognizance of this case. because all the charges made 
against this defendant have been finally adjudicated and de-
termined adversely to the plaintiff in a trial of this case be-
ginning on January 6, 1942., i~ this court, by a verdict and 
judgment rendered in favor of the defendant James H. Mc-
Neil, upon which final judgment was duly entered and is not 
now subject .to be chang·ed or reversed in any manner, at 
which time the same jury could not agree upon a verdict as 
to the Seven Up Bottling· Company, Incorporated, this being 
the same case and bein~ dependent upon the same facts, the 
same allegations and the .same cause of action, it. appearing 
from the record that the said James R. McNeil was the man-
ager and operator and in general charge of the plant and of 
the operations of the defendant Seven Up Bottling· Company, 
Incorporated, and of its selection, inspection and use of the 
said bottle and contents in this case involved, and in the manu-
f acturc, preparation and bottling of the said soft drink. The 
plaintiff can no longer claim liability upon this defendant 
upon the negligence herein alleged, and therefore the defend-
ant moves the Court collectively and severally to strike from 
the notice of motion the charges of negligence made, to-wit: 
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pag·e 9 l 1. That the dcf~ndant was negligent and careless 
in the selection of the bottle and contents; 
2. That it was neglig·ent in the use of the ~id bottle and 
contents; 
3. That it was neglig-ent in having the contents powerful 
.and improper and dangerous; 
4. That it was negligent in the inspection of the said bottle 
:and contents; 
on the ground that in each instance the defendant Seven Up 
'Bottling Company, Incorporated, could not have been negli-
gent unless the . said .James H. McNeil was negligent as al-
leged in each of the separate charges of neglig·ence; that is 
to say, th~ record discloses that as manager he selected the 
bottle, he directed its use, selected tl1e contents and selected 
the method and manner, and was in full charge of the inspec-
tion of the said bottle through means aud methods which he 
himself elected, directed and controlled, and it having been 
found that he was guilty of no negligence in each and every 
of these matters, the plaintiff cannot rely upon said alle-
~ations as a basis of liability against this defendant. 
"Wherefore the defendant prays that this Court dismiss 
this action against this defendant and take no further cogni• 
zance thereof, and this the said defendant is ready to verify 
by the said record. 
SEVEN UP BOTTLING COMP ANY, IN· 
CORPORA.TED., 
L. S. PARSONS 
'l\ H. "\\7ILLCOX 
p. d. 
By Counsel. 
page 10} The following· is Special Plea No. 3 offered and 
rejected by the foregoing order : 
Now comes the defendant Seven Up Bottling Company, In-
e,orporated, and files this, its ;Special Plea. No. 3., to the claims 
set up in the notice of motion herein filed by the plaintiff 
against the defendants, and says at the time of the all~ged 
injury the said defendant was a corporation engaged in the 
manufacture and bottling of a soft drink called Seven Up, iby 
and through its ag:ent and servant, James H. McNeil, who had 
full chars-e an<;l control of the entire operation and plant o( 
'. 
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the said corporation at Norfolk including the selection of 
bottles and all matters ~md things incidental to the manufac-
ture and bottling of the said soft drink, the. method and means 
of the preparation of the drink and its bottle and the use 
thereo.f~ and that it acted only through the said Ja.mes H. 
Mc.Neil, and that the said James H. McNeil was prior to., at. 
and after the time of the alleged neglig·ence ·an alter ego; and 
as such, as to matters of this nature, was the company ifa.self,. 
the said company being an artificial person a.ncl unable to act: 
otherwise; that the cause of ac.tion here complained of by 
the plaintiff is the original cause of action, which when origi-
nallv brought included the said James H. :M:cN eil as a co-
defendant, wherein he was charged with exac.tly the same neg-
lig·ence as then and now charged against this defendant, and 
that the said same case was tried in this court,. beginning on 
January 6, 1942, arising out of the identical set of 
page 11 ~ facts, and that all the facts which were or could 
· be proven in the case were identical with the facts 
necessarily relied upon here; the same issue was presented to 
the jury, with proper instructions from the Court, and aver-
dict was rendered in favor of the defendant James H. McN eiI,. 
upon which said verdict final judgment was entered, and it is 
now finally adjudicated and determined and not subject to 
being reversed or modified in any manner, and that the said 
verdict and judgment is res adju,dicata, the action in fact be-
ing between the same parties, . on the same set of facts and 
same cause of action, and this the said defendant is ready to 
verify by the said record. · 
Wherefore the defendant prays that this Court dismiss 
this action against this defendant and take no further cogni-
zance thereof. 
L. S. P .ARSONS 
SEVEN UP BOTTLING COMP ANY, IN-
CORPORATED, 
By Counsel.. 
T. H. WILLCOX 
p. d. 
And on another day., to~wit: In the Circuit Court afore-
said on the 5th day of June, in the year, 1942. 
· This day tame again the parties, by counsel, and pursuant 
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. to adjournment thereupon came the jury sworn 
page 12 ~ herein on yes.terday and having fully heard the 
argument of counsel returned their verdict in the 
following words and figures, to-wit:-' 'We the jury find for 
th,e plaintiff, and fix the damages in the sum of $6,000.00". 
And thereupon said defendant moved the Court to set aside 
the verdict of the jury and enter judgment for said defendant 
non obstante veredicto or in case said motion be overruled to 
set aside the verdict of the jury and grant it a new trial on 
the grounds that said verdict is contrary to the law and the 
evidence and on the further grounds of errors by the Court 
during the trial on motions, admissions and rejections of evi-
dence and errors in gTanting and refusing instructions a,nd 
all other errors tha.t will appear upon the face of the record; 
the further hearing of which motions is continued. 
And on anoth(.lr day, to-wit; In the Circuit Court afore-
said on the 21st day of January,, in the year, 1943. 
This day came a~·ain the parties, by counsel, and the motion 
for a new trial heret~f ore made herein having been fully 
heard and maturelv considered bv the Court is overruled. 
Whereupon it is considered by the Court that said plaintiff 
recover against said defendant, Seven Up Bottling Company, 
Incorporated, a corporation, the sum of Six Thousand 
($6,000.00) Dollars, with leg-al interest thereon from the 5th 
. day of June, in the year., 1942, till paid, together with her 
coRts about her suit in this behalf expended, to all of which 
said defendant, by counsel, duly excepted. 
page 13 ~ And said defendant having· indicated its iµten-
tion of applyin:2: to the Supreme Court of Appeals 
of Virginia for a writ of error and supersedeas to the fore-
going judgment, it is ordered that execution upon said judg-
ment be suspended for the period of sixty (60) days, from the 
end of this term of Court upon said defendant, or someone 
for it, entering into aud 1aclmo:wledging a proper suspending 
bond before· the Clerk of thi~ Court in the penalty of Eight 
Thousand ($8,000.00) Dollars, with surety to be approved 
by said clerk and with condition according to law. 
The following is the stipulation of. Counsel: 
It is agreed between the parties by their respective coun-
sel .that the exhibits in tho a.hove entitled case are to be used 
in the record as original exhibits., in connection with a peti,-
tion for a writ of error, and thereafter before the Supreme 
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Court of Appeals, if the writ be granted, 'Yithout the neces-
sity of making copies thereof. . 
Feb. 11, 1943. 
JAS. G. MARTIN 
Attorney for Stella Gretes, Plaintiff 
VEN ABLE, MILLER, PILCHER, PAR-
SONS & KYLE 
Attorneys for Seven-Up Bottling Company, 
Defendant. 
The following· is the certificate of eJtc.eption: 
page 14 ~ Virginia., 
In the Circuit Court of the City or Norfolk. 
·stella Gretes, Plaintiff, 
v. 
Seven-Up Bottling Company, Defendant. 
NOTICE OF APPEAL. 
To ·James G. Martin, Esquire, Attorney for Stella Gretes: 
PLEASE TAKE NOTICE, That on the 10th day of Feb- · 
ruary, 1943, at 10 o'clock, A. M .. , or· as soon .thereafter as 
it may be hea.rd~ at the ponrt H~usc of the said City of.Nor-
£olk, the undersigned will present to the Hon. R. B. Spmdle, 
.Tr .• who presided over the trial of the above entitled case in 
the Circuit Court of the City of N or£olk, Virginia., the steno-
graphic report of . .the testimony and evidence and other inci-
dents of said trial, to be autl1enticated and verified by .him. 
And on the same date the undersigned will malrn applica-
tion to the Clerk of said Court £or a certified copy of the 
recotd in said c.ause, to be· presented by it to the Supreme 
Court of Ap-peals of Virginia £or a writ of error and sitper~ 
sedeas therein. 
SEVEN-UP BOTTLING COMPANY 
By VENABLE·, MILLER, PILCHER, PAR-
. ·SONS & KYLE 
. Its Attorneys. 
Seven-Up ·'Bottling Co., Inc., v. Stella Gretes. 4:S 
Legal service of the above notice is hereby accepted this 
5th day of Feb. 1943. · 
:page 15 } Virginia, 
JAS. G. MARTIN, 
Attorney for Stella Gretes. 
In the Circuit Court of the City of Norfolk .. 
Stella Gretes., Plaintiff, 
v. 
Seven-Up Bottling Company, Defendant. 
TRANSCRIPT~ OF TRIAL. 
Stenographic report of.the ·testimony and e~dence, exhibits, 
instructions to the jury, and the motions., objections, and e~ .. 
,ceptions of the parties, with the rulings of the Court thereon, 
:and all other incidents of the trial of the case of Stella Gretes 
·v. Seven-Up Bottling Company, tried in tl1e Circuit Court of 
the City of Norfolk, Virginia, on June 4-5, 1942, before the 
Hon. R. B. Spindle, Jr .. , sitting for and at the request of the 
Hon. Allan R. Hanckel, Judge of said Court, and a jury .. 
Appearances: James G. ::M:artin, Esquire, Attorney for the 
plaintiff .. 
Messrs. Venable, Miller, Pil{!.bel', Parsons & Kyle, br__Lester 
8. Parsons., Esquire, and Me'Ssrs. Willcox, Cooke & Willoo:x, 
by Thomas H .. Willcox) Jr., Esquire, Attorneys for th~ de .. 
fendanl 
page 16} Norfolk, Virginia, June 4, 1942. 
Upon the calling of this case, counsel for the plaintiff an .. 
nounced tlrnt h.e was ready ior trial. 
Thereupon, counsel for tbe defendant tendered its special 
pleas numb.ered 1, 2., and 3, and a stenographic transcript of 
evidence of witnesses on b~half of the plaintiff, given at the 
former trial of this case, in sl1pport of said pleas. 
The Court heard argument of counsel upon said pleas, and 
found for the plaintiff thereon, and rejected said pleas, to 
which action of the Court the defendant, by counsel, excepted. 
Thereupon, a jury was empaneled and sworn upon the is· 
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sue; opening statements were made by counsel for the par-
ties_; and the following evidence was introduced: 
page 17 ~ Mr. Martin: We call Mr. McNeil as an adverse 
witness. 
JAMES H. :M:cNEII~, 
called as a witness by the plaintiff, and being first duly sworn, 
testified as follows: 
Examined by Mr. Martin: 
Q. Mr. McNeil, please state your name, age, and residence .. 
A. James H. McNeil; I Ih1e at 4210 Mayflower Road; my 
age is thirty-six. . 
Q. You are the General Manager of the defendant, Seven-
Up Bottling Company, Incorporated, are Y.OU notf 
A. Yes> sir. 
Q. And have been for several years f 
.A. Since March 15., 1937. 
Q. The Seven-Up Bottling Company manufactures a drink 
called "7-Up," does it notT 
A. Yes, sir. 
Q. And distributes it on the general market as a harmless 
drink, in safe bottles f 
A. We do. 
Q. I show you a. bottle here on the table with some little 
strips of paper ·around it and ask you if tllat is not one of 
the 7-Up bottles? 
.A. That is right. 
page 18 } Q. Tl1at is the identical bottle that we lent you 
· for inspection after this accident happened, is it 
noU 
A. Yes, sir. 
Mr. Martin : We put it in evidence. 
( The pieces of bottle referred to were received in evjdence 
and marked ''Exhibit No. 1. ") 
Q. On July 1, 1940, and prior to that time, where had the 
corporation's place of manufacture been f At what place1 
A. 131 West Brambleton Avenue. 
Q. ·Norfolk City Y 
A. N or:f olk .. 
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Q. And in that plant they manufactured the 7-U p drink, 
did they not? . 
A. Yes, sir. 
, Q. And in that plant they handled the bottles and washed 
the bottles and did everything relative to the bottles Y 
A. Yes, sir. - _ 
Q. After they had washed the bottles, they would use them 
over again frequently, would they not? 
A. That is general practiee., yes. 
Q. Your company kept no record of how long· a particular 
bottle had been used? 
A. No; we could not keep a record of any particular bottle. 
Q. This particular bottle that I put in evidence, 
page 19 ~ on the table, you cannot tell how long that ha4 
been in use, or when or where you got it, can you? 
A. May I look at the bottle a minute? There is a brand, 
usually, on the bottom of these bottles. A part of the bottom 
itself is missing. If I could see the rest of the bottle, I could 
tell you from whom it came. I know from the label on the 
neck it was of recent purchase. 
Q. How recent? . 
A. Well, I would say within six or eight months. 
Q. Within six months before the ac.cident 1 
A. Yes, sir. · 
Q. How many times that bottle had been used and refilled, 
you have no record of.~ and your company cannot tell, can iU 
A. No, sir. There is no identifying mark on any bottle 
that gives you the date of manufacture. . 
Q. You had a mac11ine for washing bottles, did you not Y 
A. Yes, sir. · 
Q. Where was the machine for washing bottles on July 1, 
1940, and shortly before that time? 
A. It is in our plant, 2112 Monticello Av~nue. 
· Q. It is still there? 
A! It is still there in operation, yes, sir. 
Q. Did you have a machine for preparing the drink Y . 
A. Well,· we had a filling and capping machine, 
pag·e 20 ~ if that is. what you want to know. That is a ma-
chine for filling bottles . 
. Q. Is that there now? 
A. Yes., sir. · 
Q. You have identically the same machine that you had-
A. No; :we have the machinery. that was used for filling, 
but it is not used. We had to put in a larger type machine to 
keep abreast of the increased amount of business. 
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Q. I speak of the washing maclline and the filling machine. 
A. One filling machine is there, but the other one is in San 
Juan, Porto Rico. We washed the ·bottles with one machine 
and then, at that time, on Brumbleton Avenue, we had two 
filling machines. In other words, our washer was larger ca-
pacity and we could operate two of these smaller machines 
with it. Now we have a larger filling machine that is of the 
same capacity as the bottle washer that we had before, so 
we hook the two up tog·ether. Now, the two filling machines 
that were in operation in 1940, one of them is in our plant 
now, but not in use, the other one is in San Juan, Porto Rico. 
Q. How many employees does the defendant corporation 
haveY 
A. At that time? 
Q. Yes, sir. 
A. We were employing about, roughly, twenty-
page 21 ~ men. I did not bring my payroll records here. 
Q. Among those twenty, how many inspectors 
did you hav~ to inspect filling and washing? · 
A. Three mspectors. 
Q. And how many drivers? 
A. At that time we were usin!?; nine drivers, I believe it 
was. However, all of those drivers do not operate right in 
the City of Norfolk; they include Portsmouth and adjacent 
territory. 
Q. Omitting tl1e drivers you had~ how many did you have 
who operated in the plant? 
· A; vV e had six men in the plant. 
Q. No other concern ·had anything to do with :filling the 
bottles or manufacturing the contents, except the defendant 
corporation, did iU 
A. No body had anything to do with the filling·. Of course, 
we bought raw ingredients from various companies. 
Q. You c.ombined the ingredients, and put them in the bot-
tles, and corked the bottles, and sent them out on the market T 
A. Yes., sir. 
Q. And you would send them to various customers, includ-
ing Miss G-rctes' mother, at the corner of Tazewell and Boush 
Streets, did you not? 
A. Yes., sir. 
page 22 } }3y Mr. Willcox : . 
Q. What was the reason for changing the ma-
chine! ' 
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A. Our busmess had grown so that we had to increase our 
capacity. 
Q. It was not a question of any defect in the macbinet 
A. Oh., no; no, sir. 
Q. Your three inspectors were who at tha.t time? 
.A.. Alfred Topping, Henry George, and Wilson Johnson. 
Q. Where is .Alfred Topping nowt 
A. Alfred Topping was last heard of in the Philippines. 
·Q. He is in the military service f 
.A. Yes., sir. ' 
Q. And who was the other one? 
A. Henry George. 
'Q. Where is he Y 
A. He is in the Army. 
·Q. They are not here today? 
A. No., sir. 
Q. Mr. Boone was your plant fo,remanY 
A. Yes, sh. 
Q. And he is here, and tbe third inspector whom you. 
named? 
A.. Wilson Johnson. 
Q. He is here? 
. A. Yes., sir. 
page 23 } Q. The others are not available t 
A. No, sir, they are not available. 
Q. When tl1e bottles are delivered to Mrs. Gretes, ur ally 
·other customer, you liave absolutely no more control over 
ihem, do yo11? 
A. No., sir. After we put them out on the trade, they are 
,out of our hands, naturally. 
Q. And you cannot tell, by any record or anything else, 
who delivered a certain lot of bottles on a certain dayY 
.A.. I do know, .of course, thal one of our salesmen must have 
-delivered some ·bottles there sometime during the month of 
June or July, but wbich particular bottle he delivered, I would 
not know that, no, sir. 
Q. These conc~rns that you buy '.the ingredients fr.Gm. .are 
xepu table eoneerns !I 
.A. Yes, :sir .. 
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. DR. C~ C. COOLEY., 
· called as a witness by .and on behalf of the plaintiff,. and b01-
ing first duly sworn, testified as follows: 
Examined bv Mr. Martin:· 
Q. Doctor: please· state your name, profession, and length 
of experience .. 
· A. C. C. Cooley, physician, eye, ear, nose, ancI 
page 24} throat, practicing seven and a half years. 
Q. You practice in the. City of Norfolk, cio you 
notY • 
A. Yes, sir. . 
Q. Were you called upon, after the accident to Miss GreteS', 
to see about her eye f 
A. Yes, sir.. . 
Q. Was that eye removed--not by yon, but by someone·! 
A. Yes, sir. · 
Q. Was there any way that you could :figure to save the 
evet 
• A·. No., sir .. 
Q. Was it right to take it out., or to leave it inf 
A. It was proper to take it out. 
Q. If you left it in, what would be the effect, in your judg-
ment! · · 
A. Well, it would b.e an unsightly eyeball, which would 
probably shrink up into a very small eyeball, and it would 
also -en4anger the other eye by what we call sympathetic 
opthalm1a. 
Q. Will you please show the jury here the lady's eye. Come 
over here, please, Doctor, and show them. It is the left eye, 
is it noU 
A. Yes. 
Q. Is it wholly removed f 
A. Yes. 
page 25 ~ Q. Is there anything else you know of., Doctor, 
that could be done to make that anv better or dif-
ferent! , • 
A. I don't think so. I think she has had a good opera-
tion and a good :fittine; of the :false eye, the glass eye. 
Q. What was the damage to the eye when you ·saw it f 
A. The eyeball and the eyelid, especially the upper eye-
lid, was cut to suc.h an extent that suturiu~ was required in 
the upper lid to re-attach its borders, and. the eyeball was 
cut to such an extent that the fluid of the eyeball, was escap-
ing. There was extensive laceration of the eyeball, including 
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all of the tissues of the eyeball, just as if you had stuck a 
knife in it .and sliced it down. 
tJ. You said "suturing"; that means "sewing," does it 
not? 
A. Yes, sir. 
Q. The eyelid itf?elf had to be sewed? 
A. Yes, sir. 
Mr. Martin: .Answer these gentlemen. 
lfr. Willcox: No questions, Doctor. 
page 26 ~ MRS. FANNY GRETES, 
called as a witness by and on :behalf of the plain-
tiff, and being first duly sworn, testified as follows: 
Examined by Mr. Martin: 
Q. What is your name? 
A. l\'f rs. Fanny Gretes. . 
Q. And you are the mother of Miss Stella Gretes, who is 
the plaintiff in this suit, are you not 1 
A. Yes, sir. 
Q. And you run a store at the corner of Tazewell and Boush 
Streets in this city, do you not? 
A. Yes, sir. 
Q. On the day your daughter got hurt-she got hurt at 
night, but on that ~ame day, the first of July, 1940-did or 
did not the Seven-Up Bottling Company,~ Incorporated, send 
in some bottles to your place for use by you 7 
A. Yes, sir, the· same day. 
Q. Had you been in the habit of buying from them for 
sometime! 
A. Yes, sir. 
Q. Do you know how many bottles were bought that day7 
A. One box. 
Q. Do you know 110w many bottles came in a box T 
A. I don't know that. 
page 27 ~ 
The Court: A little louder, please. 
The Witness: I don't know. · 
By Mr. Martin: 
Q. Who brought the box of bottles into your ~tore? 
A. I don't remember his name. 
Q. Who? 
A. I don't remember his name. 
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Q. Whose driver was it? · 
A. vVell, a white fellow and a colored fellow, but the white 
fell ow come in. 
Q. The driver? 
A. Yes, sir. 
Q. And where did he put the box of bottles Y 
A. On the shelf. 
Q. About what time of day were those bottles delivered 7 
A. Around 11 :30 to 12 :30. 
Q. The man who broug·ht the bottles in, was he· working for 
you, or working for the bottling people f 
A. For the bottling people. 
Q. About what time did he come inY 
A. 11 :30 to .12 :30. 
Q. About wht tiame did you leave the store that afternoon T 
A. Around 3 o'clock or 3 :30. 
Q. You were not present when the accident happened, were 
yout , 
page 28 ~ A. No; I was home. 
Mr. Martin: She is with you. 
CROSS EXAMINATION. 
By Mr. Parsons: 
Q. Mrs. Gretes, you had the same cooler there :for some 
time., did you not Y 
A. Yes, Rir. 
Q. The same eooler wa~ there the remainder of the yearY 
A. What is that? 
Q. The same cooler. 
A. The same cooler, yes, sir. 
Q. And you still have the same cooler·? 
A. We still have the same. 
Q. And it was an electrically-operatecl cooler, was it noU 
A. What is thaU 
Q. Operated by electricity. 
A. I don't know. 
· Q. You did not use ice Y You just used cool air? 
A. It is an air cooler. 
Q. Air-eooled? 
A. Yes. 
Q. And you had the same apparatus during the rest of the 
year, and still have it Y · 
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page 29 } A. Yes, sir. 
Q. In the same oondi tion ! 
A. Yes, sir .. 
Q. On anothel" occasion, you said these bottles came m at 
celeven o'clock 7 
A. Eleven-thirty to twelve-thirty-·· after eleven-thirty. 
Q .. In January, you were aslced to say it was about eleven 
'<>'clock, and you said "Yes, sir.'' Your memory was a little 
elearer then than it wou1d be todav. Do You still .think it 
would be about eleven o'clocld • • 
A.. No., eleven-thirty to twelve:thirty. 
Q. All right. How many different kinds of drinks did you 
use in that coole1·? 
A. How many what? 
Q. How many different kinds of drinks were put in the 
rcooler for cooling! 
A. Sometime two or three kinds. I don't remember exactly 
bow many kinds.. . 
Q. Did you have two or three different kinds oi beerY 
A. Mostly beer. · 
Q. Beer? 
A. And some 7-Up. 
Q. But you had a good deal more beer than 7--UP, beeause 
7-Up was a slow seller? 
A. Yes, a slow seller. 
page 30} Q. ~nd you put the 7-Up bottles iar back in the 
cooler and the beer closer, wbere you coufd reach it 
more quickly, bec.ause the beer sold more often; is that righU 
A. I don't know about tbat. 
Q. vVben they brought Uu~ 7-Up bottles in, they were in 
a crate, weren't they? 
A. Yes, sir. 
Q. And the driver -set them up on the shelf 7 
A. Yes, sir. 
Q. There in the store? 
A. Yes, sir. 
Q. How far was that from th~ Moler t How iar, about, 
from where the cooler was T 
A. He clidn 't put them in the cooler-put them on the sh·elf. 
Q. I unde1·stand, but was the shelf as far as from you to 
the wall over there, from where you p11t thel'!l in the cooler·t 
A. I don't remember about putting them 1n the cooler. 
Q. How far away from the shelf was the cooler itself! 
A. Not so far ... 
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· Q. How many f e·et between the cooler and the shelf where 
the bottles were 1 . · · 
A. I don't know. 
· Q. In other words, suppose the cooler sits here and the 
shelf over here; how far away was it! 
page 31 ~ A. From here to the door. 
Q. About fifteen feet? 
A. Yes, something like that. 
Q. And you did not take any bottles out of that f 
A. No. 
Q. You did not put any ·of those bottles into the coolerf 
A. No .. I was busy. : · 
Q. And those bottles were put in by your daughter after 
she came on duty! 
A. I don't know. 
Q. You said you did not handle any of them, yourself, from 
the shelf to the cooler Y · · 
.A. No. 
Q. As a customer would come in, yon would have to go to 
the cooler and take out a bottle of beer, or 7-Up, or whatever 
it was and give it to him Y 
A. Yes, sir. 
Q. That continued throughout the day and the afternoon 
and in the evening;, :from time to time Y That is all. 
By Mr. Martin: 
Q. The same cooler is still right there in your store., if 
anybody wants to see it, is it noU 
A. The same cooler, yes, sir. 
page 32 ~ WILLIAM GRETES, 
· called as a witness by and on behalf of the plain-
tiff, and being :first duly sworn, testified as follows: 
Examined bv Mr. Martin: 
Q. Mr. Gretes, state your name, please, and how old you 
are. 
A. Williams Gretes,, twenty-one years old. 
Q. Where do you :work, Mr. Gretes ¥ 
A. I work for the United States Naval Air Station at Nor-
folk. \; r :' i . 
Q. You are the brother of Miss Stella Gretes, the piaintiff, 
are you not! 
A. Yes, sir. 
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Q. On the night that she got hurt, you did not see the acci~ 
dent yourself, did you 7 · 
A. No, I did not. 
Q. After the accident, did you g-o, or not, to the cooler? 
A. I walked behind the counter and I sa.w the top of the 
cooler open, so ordinarily I looked in, and a. 7-U p bottle, what 
I thought, was broken up in several large pieces. 
Q. Was there any bottle broken besides the 7-U p b~ttle T 
A. It was the onlv bottle broken. 
Q. Is this the same bottle you found broken Y 
A. Precisely the same one. · 
page 33 ~ Q. You we1:e not in. the store when the accident 
happened, were yon T 
. A. No, sir. 
Mr. Mratin: He is with you.' 
CROSS EXAMINATION. 
Bv Mr. Parsons : 
.. Q. The way I understand you, William, you said that you 
were not there when it happened! You got there some little 
time after it happened 1 · ' 
A. Yes, sir. 
Q. And you did not look into anything a.t that time Y All 
you saw was after you had gone to the hospital and come 
backT · 
A. That's right. 
Q. That was an hour or so later Y 
A. I don't believe it was an hour later. 
Q. You had stopped on the way to the hospi~al, to talk to 
your brother, and it took you some little time to go theret 
A. That probably didn't even take a minute. In going to 
the hospital, I don't imagine it took me over eight or ten 
minutes. 
Q. About an hour, app!oximatelyY 
A. No., I wouldn't say 1t was an hour. 
Q. About how long Y 
A. It could have been around half an hour; I 
page 34 ~ don't know. 
RE-DIRECT EXAMINATION. 
·By Mr. Martin: ' . · "'· ,'·i 
Q. You helped take your sister to the hospitaU 
56 Supreme Cou~t of Appeals of Virginia 
Stella Gretes. 
A. Yes, sir. 
Q. Then you went to the store T 
A. That's rig·ht 
. . S'l'ELLA GRETES; . _. . . 
the plaintiff, being first duly sworn, testified as follows:· 
Examined by Mr. Martin... , 
Q. Your name is :Miss Stella Gretes, is it not 1 
A. Yes. 
Q. How old are you, Miss G-retes? 
A. Twenty-fi.ve. 
Q. Are you married or single?· 
A. Single. 
Q. On the first of July, 1940, in the afternoon, did you or 
not go on duty at your mother's store in Norfolk City,, which 
we have spoken of? · 
A. Yes, sir. 
Q. Did you or not put the 7-Up into the cooler before the 
inJuri? 
A. Yes, sir. 
page 35 ~ Q. About what hour did you put the 7-Up into 
the cooler? . 
A. ~t ira.s ~roti~d nine o'clock; or about that time. . . 
Q: When you put the 7-Up into the cooler; how did you do 
iU How did .you handle iU On a tray, or in your hands, o·r· 
howY 
A. I just took two or three bottles at one time. 
Q. In ro-µ.r ~ands Y 
A. Yes, sit~ 
Q: And put them: in the cooler~ T.he cooler sits behind the 
counter; and is -a kind of a box, isn't iU 
A. Yes; sir; it is a cabinet. · 
Q. How do you open the coolerY .. 
A. It has two ends iri ,vhich it opens, and I usually open 
the one nearest to me. 
Q. And put the .bottles in? 
A. Yes, sir. 
Q. When you took the 7-U p bottles. f roni the : shelf ·to the 
cooler, did you knock them against anything¥ 
A. No, sir. · 
Q. Did you handle them roughly in any way? 
A. No, sir. . . 
Q. When y<>u put them into the cooler; did you knock them 
or break them in any way 7 
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.A. N ~' sir. r : . • • . -
Q. Tba t was abo11t nin~ o 'iclock, you 'Say t 
page 36} 4-. I pu~ the bo.ttles ~n ~bo"4t .nJ.ne o'~loc1r... . 
Q • .After ~leven o "cloe.k, bet'o/een eleven .. and. 
twelve., or the1·eabouts, what happened about your getting 
hurt! . . . . . . 
A. You mean, you want nie to explain to you how it hap-
p~~I I 
Q. I want you to show just h_ow it happ.enep.~ 
1 1 
•. . . 
1 .A~ _W~ll, $. cu_stomer wal]rnd m .. and asked for a beer, and 
I went to the co9ler and lifted ~he ~op to see what beer I 
should get, and as I looked in, I was struck in the eye by 
.glass.. · , . .. , . . 1 , , • • • • 
Q. What did you do when YOlfWere shuck in the eyeY ' 
A. Well, I just walked from where I was standing ~d w~nt 
ove_r to the ta.ble-r~the.:r, I. .was helpec;I; ,by aµoth'e:r E?iif l t4at 
was in there at the time, and I was sitting in a chiur when 
mv brother walked in.. . , . . . . 
· ·Q. ·when you were· struck in the eye with the glass, was 
there a~y nQise, or not? 
A. Yes, sir. . 
Q. What kind of noise was it? · 
., A. vVell. it. bad a popping·. ~ound ;· I woµJdn 't kno~ how to 
tell you right now. The best I can explain i4 is when you 
blow up a bag an~ just pop 1~·: .. . . 
Q. Like wben you pol) it with wo11r 1isU 
A. Yes, sh. , , , . , , . 
. . •' : ' . _Q. At .tbe time .YOU. 'Ye~t t.o get '.tJ.ie beer, had 
page 37 } you or not put your hand on aliy bottle Y 
A. No, sir~ . . . , . 
Q. Y 9u e.aid some girl 11elped you. Where is that girl! 
A. She died. .-! . 
Q. Did you go to the hospital? 
.!. Yes, sir.<;: : · . . · . . -
Q. And you bave doctors in Norfolk: at Johns-Hopkins, 
and in Philadelphia? 
A. Yes; sir~ . . 1 Q. Is this is a list of the . expenses that you gave me and 
that I put in typewriting.?. . ·. 
A. Yes, sir. I believe that is all .. 
. . . 
Mr. Martin: .We put in evidence, ~hen, t~e· llst of expeil~es., 
and l call attention of counsel and the jury to t1ie !act that 
I have an item in here of expense to Johns-Hopkins_, $12, that 
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seems ,not to be proper. I ];lave declucted it at the bottom in 
penciL T~at is only a $12 item. · 
(The acco~t referred to- was received in evidence and 
marked "Exhibit No. 2. ") 
Q. Did vou su:ff er, or not, from this injuryf 
A. Yes," sir. · 
Q. Much or little f 
A. Very much. 
Q. What about the use of your eye for readingt 
page 38 t Did you wear glasses before this 61' 
A. No.. sir. 
Q. Did you ever 'notice any trouble with your eyes before 
thisY . 
A. No, sir. 
Q·. Gan you read without glasses now f 
A. Well, I can, but I get very dizzy. . 
Q. Does your eye feel pretty well nowf 
A. Frankly, it does not. 
Q. Do you sleep with it, or have to take it out at night! 
A. Take it out every night .. 
Mr. Martin: She is with yon. 
CROSS EXA1\ITNATI0N. 
Bv Mr. Parsons: . 
"'Q. Miss Gretes, you say some customer asked for a bottle 
of beer? 
.A. Yes, sir. 
·Q . .And you went to the cooler to see if yon could locate, 
or find, the beer that l1e asked forY 
A. I didn't understand vou. 
Q. You went to look in the coofor, to locate the kind of beer 
that he wanted! 
A. Yes, sir, I looked in. 
page 39 ~ Q. How many different kinds of beer do you re-
call that were kept in the cooler f 
.A.. You mean, in that particular cabinetf 
Q. Yes. 
A. Well, I think there were two other kinds. 
Q. Three different kinds of beer in there. And you had 
only had a small amount of ·1-Up at any time~ because it was 
a slow seller Y · 
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.A.. Yes, sir. 
Q. 7-Up would be, naturally, somewhat in the background 
and the beer would be out where it would be more convenient 
to get toY · 
A. No, sir; the 7-Up was nearer to where I was standing. 
In other words, it was on this side of the cooler .. 
Q. 'Tihen, you put the 7-Up right there in front, where it 
had to be moved to. g13t to the beer, you mean? 
A. Well, there wasn't very much in there. It would not 
take up very much room. 
Q. But you would naturally keep the bottles that would be 
called for most, most convenient, wouldn't you Y 
A. Well, not necessarily. 
Q. Did you have any other kind of drinks in there besides 
beer and 7-Up?. · 
A. Now we do. 
Q. Did yo11 then? 
page 40 ~ A. Well, we had the 7-Up and beer then. 
Q. Did you have any Pepsi-Cola, or other drinks 
of that na hue, in there 1 
. A. Not at that time. We do now. 
Q. Do you recall what kind of beer the man asked for Y 
A. No, sir, I do not. 
Q. After the 7-Up came· in, your mo.ther says she did not 
touch it. When you came on at three. o'clock, were there any 
7-U p bottles in there Y 
, · A. No., sir. 
Q. You put them in Y . 
A. I put them in. 
Q. -You still had some in there at nine o'clock, when you 
put some more int 
A. No, sir; I usually would sell out before I would put 
more in. 
Q. But you re-filled the case with 7~Up about nine o'clock1 · 
A. Yes, sir. 
Q. Did you s~ll out the beer before you re-filled, or did you 
continue to add to iU -
A. I would usually wait to ·re-fill ·it until I would sell the 
others. 
Q. You mean, you would wait until you sold all the bottles 
:before you would acld any 1 
page 41 ~ A. Not all of them, no~ 
Q. So you had some bottles in there when you 
added to them: to :fill the cooler Y 
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.A. There were very few in there, and when I put in others 
they would be getting cooler. . 
Q. But you did keep your cooler pretty well :filled with 
beerY 
A. Well, according to the business, I imagine. 
Q. So that if the business was slow~ you would not take out 
so many? 
A. Yes, sir. 
. Q. And you wanted to keep it pretty well filled, so you would 
have plenty of cool drinks. When·you went there to get out 
a bottle of beer, sometimes you would have to shift some 
of the bottles in order to get the kind of beer the man would 
want? -
A. No., sir. 
Q. You mean, you could ~o there and pick up any kind: of 
beer you wanted without moving anyY 
A. Yes, sir. 
Q. Even though there were four different drinks in there Y 
A. Ye~, sir; I could tell by the label on the top. 
Q. Let me ask you this: After the man delivered the 7-Up 
bottles to the store, they were put there on the 
page 42 ~ shelf on the side of the room, some fifteen or 
twentv feet awav? 
A. Just a few"' feet away; yes., sir. 
Q. It was put there on the shelf and left there in the store 7 
_ A. Yes, sir. 
Q. The Seven-Up Bottling- Company had nothing more to 
do with them after they were delivered Y 
A. No., sir. 
Q. It had no control over them. They were entirely in the 
control of the people in the store handling them Y 
A. Yes, sir. 
Mr. Parsons : That is all. 
Bv Mr. Martin : . . . 
• Q. vVas there anybody in charge of the store at the time 
you were there., except yourself? 
A. I was there, myself. 
Bv Mr. ·Parsons: 
.. Q. Was tllere a Mr. 0 'Neill in tfo,=!re asking for a drink Y 
A. Yes, sir-no, he didn't ask for n dr~nk, but he was in 
there. 
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RE""DIREGT EXAl\HN..A.TlON .. 
:By Yr~ Martin : 
Q. What happened to Mr. 0 'Neill t Do yt)U know wbere he 
:is? 
.A: W e11, be ships out; I don't know where he is 
})age 4'3 } :ior the time being ... 
Q.. Have you tried to locate him 1 
.A,. I tried the other day,, but I could not locate him. They 
don't give you that information any more. 
Q .. I don't believe I asked you in what city your eye was 
taken out. It was at the Will$ Hospital iu Philadelphia, was 
it not? 
A. Yes, sir .. 
13:.v the Court-: 
· Q. Did you keep anything in thls cooler ·except bottled 
drinks! 
A. I have beer in it now, be£~r and Pepsi-Cola.. 
Q. It was a cooler for bott1ed drinks t 
A. Well, we used bottled drinks in there. 
Q. And are tbe bottle kept in tbc cooler lying down on the 
:side, or standing upY 
A. No, sir, standing u~ 
Q. How many bottles of drinks would the cooler hQJdf 
A. About a dozen bottl:es.; I unagine. · 
:Bv Mr. lVfartin: 
w Q. About a dozen bottles standing up t 
A. Yes, sir. 
pag·e 44} RE-CROSS EXAMINATION. 
By Mr. Parsons-: 
Q. Mis·s Gretes, the bottom or the cooler is square,, isn't it f 
A. No, sir; I imagine you would call it oval, or oblong, 
sometbh1g like tbat. 
Q. And tbe top is not qui.te a~ ~ide as tb~ rull cooler t The 
doors tbat you open are a httle bit sroaller than th~ bottom of 
the cooler inside i 
A. Yes, sir. 
Q. About half of tbe top is taken up with these little doors 
that. you open T 
.A. Yes, sir. 
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:Mr. Parsons: That is" alI.. · 
Mr. Martin: That is all. We rest. · 
Mr. Willcox: ,vm yonr Honor excuse tne· jury f 
The Court: Gentlemen of the jury, step into your jury 
room or ont into the halL 
(The jury retired.) 
Mr. Wilcox: We: move the Court to strike the plaintiff's: 
-~vidence on the ground that no negligence on the part of the· 
defendant' has 'been shown by the evidence thus far introduced,. 
and, if the plaintiff is -entitled to go to the jury 
page 45 ~ at all, it is under the doctrine of re.~ ipsa loqui'tur~ 
which we contend does not apply. 
( The motion was argued by counsel. j 
The Court: The motion is overruled. 
Mr. _Willcox: We except for the reasons stated. 
JAMES H. McNEIL, . 
recalled by and on behalf of the defendant, further testified as 
follows: 
Examined bv Mr. Wile.ox: 
Q. Mr. McNeil, from whom did the Seven-Up Bottling Com-
pany acquire its bottles used in the bottling of its products 
in July, 1940? 
A. Those bottles were bought from either .the Glenshaw 
Glass Compapy or the Owens-Illinois Glass Company. 
Q. Where 1s the Glenshaw Glass Oompanv located 7 
.A.. Glenshaw, Pennsylvania. " 
. Q. And where is the Owens-Illinois Glass Company Iocatedf 
A. Fairmount, West Yirginia. · 
Q. Were they the only two firms from whicl1 yon bought 
bottles? 
A. Yes, sir. 
Q. Why can't you' tell from which of these firms the bottles 
cameY 
page 46 ~ A. The little brand on the bottom of the bottle 
· is missing. . 
Q. All you know is that it came from one of them 7 
A. Yes, sir. · 
Q. What is the reputation ox. these manufacturers 7 
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I 
A. There are no better manufacturers of glass in the coun-
~ry. 
Q. Have they been in business for some time Y 
·A. Yes, sir. 
Q. Do other bottlers in the same line buy from them Y · 
A. Yes, sir. 
Q. What are some of them? 
A. Coca-Cola, Nehi, Dr. Pepper, 7-Up, Orapette, Tip, Sunny 
Hill, and Tru-Ade. In fact, I could name possibly thirty or 
forty more if I could bring them to memory. 
Q. And they are g·ene.rally recognized as reputa.ble mann-
f acturers and producers of bottles for such trade 7 
A. Yes, sir. · . 
Q. What gTade bottles do you buy from them 1 
A. Only first-g-rade bc,ttles. 
Q. And you individually determine from whom the bottles 
shall be bought 7 . 
A. I always recommended either Glenshaw or Owens-Il-
linois bottles to IIlY company. 
Q. You are the manager of the local plant 1 
page 47 ~ A. Yei-1, sir.' 
Q. And you have a ,superior, and that superior 
places the orders 1 · 
.A.. In most instances he has actually placed the orders for 
the bottles. 
Q. But you select the bottles and recommend them to him 1 
A. Yes, sir. · 
Q. When the bottles come to your plant (new bottles), what 
is the first thing you do Y . 
A. The first thing· we do js store them in the war~house, 
and as we need them we taken them out and wash and sterilize 
them and they go throug·h the filling process. 
Q. Is that same process repeated when you have once used 
the :bottle and then brought it back for re-use Y 
A. Yes. . 
Q. What type of machine did you use for re-1Hling at this 
time! 
A. The Dixie. That is the trade name of a machine manu-
factured by the Crown Cork & Seal Company of Baltimore. 
Q. How does that compare with the machines used by other 
bottlers throughout the country Y 
.A. There are hundreds of them used by other bottlers. 
Q. \Vas it generally used in this locality and the state~ gen-
erally! 
I 
t '-It '. 
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page 48 ~ A. Yes, eir. . 1 
Q. By the manufacturers of. other soft drinks ·1 
A. TheY, wer~ used here by other bottlers in the City of 
Norfolk, yes~ sir.· 
Q. By reputable bottlers? 
A. Yes., sir. ! •• 
Q. ~ow lQng did you -µse that machine 6/ , 
A.· We used it from March 1937; when .. we installed the 
plant here, up until the .end of January; 1941~ . : 
· Q. And ~t .that time you moved your plant from Monticello 
Avenue to Granbv Street? . : .. 
A. From Brambleton .A venue to Monticello. . . . 
Q. And your business .had increased, I believe yori said, 
so ~ha:t the capacity ~f tb,e Dixie niachine was not sufficient 
to take care of your business Y 
A. That is correct. . . : . . .. -
Q. Was that, or not, the only reason you discontinued the 
Dixie machine f 
.A~ Tba t was the onlv r.eason .. 
Q. What did you do* with the Dixis ma.chine that you dis-
continued Y . , • 
A. We have one in San Juan., Porto Rico; at this time. The 
other one js in ouF plant, but not used at this time. 1 
Q. To begi~ at the begh).ning, from the time you take these 
new. bottles out of the crate and start waslµng 
page 49 ~ them, u_p to the time they are put in. the .crate. and 
delivered to the customer, describe the process to 
the jury. , . . ..... 
)\.. W (?Uld they be interested in sketches or illustrations of 
these machines Y ... 
Q. Yes, if you have them. : . . . ··1 .• 
. A. This is a factory blueprint of the washing mac;liine,. the 
Type C washing machine that we used at that time and that 
we still have in use. · 
Mr. Willcox: Let us have this identified. We offer th,ii; 
in evjqence and ask that it be marked with an appropriate 
number. 
(T~~- diagr~m r~ferred to was received in evidence and 
marked ''Defendant's Exhibit No. 1.") · ·· 
... . ' ; 
A. (Resuming) Yon will notice there is an endless, chau.1 
goes all the way around this machine. That is shown in pro-
I •:' ~ • ~ • a I • .• ,I ,•. 1 • ·~· ·~ t -,,- ;-: - • •. ;_ ! ~ I ,-, \ 
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l .• • -- I•• J : ., . :i '1 •-1 '11 ; .. ' ,I I, I.·- 1, 
:file. Tl1is ehain has links in it about that. ~ride .. (indleating). 
.and in eac.h link there are little pockets that the bottles are 
put in. The chain revolves in this direction-:--:-. ; · ; . 
Q. You mean, you start,from right:to left.on.this-platy.; 
. A .. Yes, .. sir. , . You .s.ee.~ there is a little . .track here :that each 
bottle i~. set into. In .othe1~ ;words, that .runs eight wide. across 
and eight. bottles .. sitting ·abreast. in rows. . Our'. operat.0r in .. 
spects these bottles on here. There is a little chain th~t movet, 
them up; each time this chain moves, that moves forward. 
This mechanism turns the bottle .over .on its. side 
page 50 } and in$erts i.t in this. pock~t. •' It goes one ,st.ep ~or-
ward, and then this chain baek.here starts another 
:series of bottles.,.,and that steps forwa.rd a.gain.·_., ... · . 
Up here the bottles are r:insed, or .what we call 'f prerinsed,'' 
1o remov.e. ~11 f oref~ opject.s: ox dirt or. trash that. may; , be 
in.or around;th.e bottles. From. there .they. go ,dpwn to this 
t~nk that. is .filled .with a solution. of . .sodium hy.drojide., .~ve 
p~r cent by volume. This tank is kept at. a .temperature of 
110 ~gr~~s. :·They.mov.e on.tpis chain;:.do-wn to the next t~nk, 
at a temperature of .140 degrees of:rthe .sflllle strength solu-
tion, five per cent solution .. The, only r.ea~on foi; inAreasing 
the temperature is, we don ~t ;want .to. ~ubject :these boUles. to 
a drastic change,· so. we .step- tµ.em .up to. this. temper,aure llerei. 
You .will notice here, that .the chain goe.s .down into a .. tank 
of fresh water. There is no sodium hydroxide, .or ch~micals 
in tha.t. tank .... Til1at is, to soak .off' .all chemicals used in ;w.ash-
ing and stei:ilizing·. I That is ~t ~ te~peratnre Qf 110 degree$ .. 
The bottles go from.here .. to .this. tank, .where. they ar.e 
sprayed on tbe outside and brushed, and sprayed, an(l brushed 
here.. and also b1·ushed 11<~re and sprayed; in other words~ 
they get four brushings and sprayings, and then come out and 
get two more sprayings, and at tl1is point the bottle is auto .. 
matically discl1arged ont.o this automatic .unloader. We have 
no inspection up he1'e. We. don't e:ver. touch the 
page 51 } bottles. They go off on this endless carrier that 
carries them to· the filling machine. . . :·. . . .. 
Q. Is that machine similar to this? Is it manufactured by 
reputable manufacturers Y · 
A. Yes, sir. , . . . , . . 
Q. And when ·the bottle conies out of there it is clean t 
A. Perfect. 
Q. Where is the first inspection? 
A. The first inspection is here (indicating). 
Q.. How is that inspection made? 
. i -,,j 
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A. The man that operates this end of the machine must 
take eyery bottle up .. 
By Mr. Parsons: 
Q.. That is the first entry in there f 
A. Yes, sir. If there was a broken bottle, he wo~.ld lmow . 
of it. He operates under a light, and the bottle is sitting up 
before him, and it is his job to remove any damaged bottle 
that might be there. 
By Mr. Willcox: 
Q. When it comes out of there, is there any other inspec-
tion before it is filled Y 
},... ·It is inspected here, yes, sir, before it is filled. 
Q. How is that inspection made? 
A. Under these two powerful lights, by an operator who 
stands here and has nothing to do but start and 
page 52 ~ stop the ma.chine and inspect the bottles as the~ _ 
come out. ' 
Q .. Then, the next step is, it goes to the :filling machine! 
A. To the filling mechanism, yes, sir .. 
Q .. Have you a print of that here y 
. A. I have not a blueprint1 but I have a manufacturer's de-
scriptive literature and catalog on it. That is the type of 
machine-of course. from the cuts and descriptive pictures 
-of the machine. ' 
Q. I hand you this catalog marked ''Dixie Model C ca.talog1 
Crown Cork & Seal Company''; is that a description of the 
machine that was in use at that time! 
A. Yes, sir~ 
Mr. Willcox: I offer that in evidence. 
(The catalog referred to was received in evidence and 
marked "Defendant's Exhibit No. 2. ") 
Q. These pictm·es or cuts in here show various parts of 
ihe maehine T 
A. Yes, sir. 
Q. And the r.ut on the title page, is that-
A. That is of a complete machine. 
Q. I notice on there, there are wha.t appear t() be little 
cups, or sockets . 
.A. They a.re the places in which the bottles go into th(=» 
machine for filling aud crowning. 
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Q. They are filled and crowned automaticallyf 
page 53 } A. In one operation, in that machine. 
Q. The inspection at the far end of the cleaner 
-is under that light, and the man does nothing else except in.-
spect? · 
A. Let me get this straight. You mean, whete we first 
put the bottles in the machine 7 . 
Q. No ; when they come out of the cleaning machine. 
A. When they come out of there, they are inspected by a 
man who has nothing else to do. 
Q. Then they go into the bottling· machine itself? 
A. Yes, sir. 
Q. On one of these conveyors f 
.A~ Yes, sir. · . 
Q. What inspection is made when they come out :filled Y 
A. Each bottle is picked up and held before an inspection 
light, and the same opei·ator ·who is getting the bottles from 
the machine and inspecting them, places them over in a 
wooden case. 
Q. Was that done in the case of all bottles that were de-
livered from your plant at that timeY 
·.A. Yes, sir, all bottles. 
Q. You have already testified that you were in general 
charge? 
A. Yes, sir. 
Q. And under you was a foreman, :Mr. Boone 7 
page 54 } A. That's right, ·sir. 
Q. How often were you in there yourself Y 
A. Well, I was in and out all day long; because I had cer-
tain contacts to make with our dealers, I coµld not spend all 
of my time in.the plant, but I was in there, I would say, more 
than half the time. · 
Q. In each of those inspections, if any defective bottle ap-
pears, what happens to it? 
.A. We completely de.stroy the bottle. 
Q. Now, about the contents of the bottle. 
A. That would be destroyed also. 
Q. I am coming to . another question. How are the con-
tents made Y. . 
.A. Oh, the contents. We buy raw ingredients from sev-
.eral manufacturers and we combine those in our plant, all 
together, and make a syrup that is known in the bottling 
trade-
Q. Let us stop rig·ht there. What is the reputation of 
these people that you buy your raw materials from Y 
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A. Well, the Seven-Up Company, of St. Louis, under whom 
we operate ( we hold one of their franchises) is the second 
largest company of that nature in the country. Their repu-
tation is nationwide; in fact, it has become international. 
Q. Do you buy material from iU 
A. Yes, sir. 
Q. What·are the other companies that you buy 
page 55 ~ from¥ · · 
A. Charles Pfizer & Com any, of New York. 
We purchase fruit acids from them. Also Mallinckrodt 
Chemical Works, of New York, and erck & ,Company, of 
Rahway, New Jersey. 
Q. Does each of those firms ~njoy high reputation in 
the trade? · 
A. Very high, yes, sir. 
Q. ;Do they sell materials to other eople in the bottling 
business? 
A. Yes; they sell materials to the bo ,tling business and to 
anyone who needs that type of chemic ls. 
Q. Is 7-Up a carbonated drink? 
A. Yes, sir. 
Q. When you get that material into your plant, describe 
the process of making up the drink, an the 'pressure it has. 
A. Exclusive of the washing? 
Q. Yes ; after. you finish the washin , the making of the 
beverage itself. 
A. The sug·ar and these other acids d flavoring essences 
that we use are all mixed in big· vats that we have in the 
syrup room in the plant. The syrup r om is above the bot-
tling room. From there they come d wn in a tin pipe by 
gTavity to the filling machine. On this ide of the filler there 
is a little device known as a syruper, which is actuated by 
weights plus g-ravity, and measures a g ven amount of syrup 
into each bottle. After the b ttle is given a certain 
page 56 ~ amount of syrup, it moves round this dial here 
on the front part of the ma hine until it gets un-
der the filling head. That filling hea has a little rubber 
gasket on the bottom side of it that co es down to fit around 
the neck of the bottle. At that point th carbonated beverage 
.is introduced into the bottle. We fill e bottle up to about 
that point (inclicating) on the neck, a d the head filler, or 
spout, that is put into the bottle, and t e crowner crimps the 
~rown o~ to the neck of the bottle. 
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Q. In what kind of containers does the gas or ~rbonated 
water come¥ 
.A. It comes in steel cylinders. 
Q. Steel cylinde.rsf 
A. Yes, sir .. 
Q. From whom do you buy that! 
A. From the Liquid Carbonic Corporation and irom 'South· 
ern Oxygen Company .. 
Q. Is each of those a reputatble manufacturer t 
A. Ye·s, sir .. 
Q. Supplying similar materials to other bottlers! 
.A.. Yes, sir.. . 
Q. Which materials are in general use in the bottling trad~? 
A. Yes, sir. 
Q. What is the pressure within those cylinders? 
page 57} A. That would be controlled somewhat by the 
temperature of 'bhe cylinder. I would say that the ' 
.average temperature, of possibly seventy or eigbty degrees, 
would give you a pre~:rsure on the inside of the cylinder of 
.approximately 900 pounds when fuey are comple~ly filled .. 
By Mr. l\fartin: 
Q. Appt·oximately whaU 
A. 900 po1mds. · 
Q. Per square inch! 
A. Yes, sir .. 
By Mr. Willcox! 
Q. And that varies as tbe temperature increases, and it 
goes down as the temperature decreases Y 
A. Yes, sir. 
Q. Does that mean that the pressure in these bottles is 
900 pounds per square inch? 
A. Ob, no. The gas comes to us in this big cylinder, and 
we run it through a reduction valve and cut that way down 
before we introduce it to the ca.rbonator or to tbe bottle. 
Q. To what do you reduce it? 
A. The first point of reduction is the manifold valve. We 
hook four or these tubes on a manifold, and we have a re-
duction valve that operates on the principle_ of· a small optm-
ing·, a high pressure, and a big opening, a ·small prf!ssure, and 
· when it gets on lligh pressure, it closes the valve 
page 58 } and no g·as g·oes through. 
Q. Wb'en it goes out of the reduction valve) what 
is the pressure? 
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A.. Ou1r pressure for the reduction v lve into the. carbona-
- tor is about 60 pounds per square inch 
Q. When it goes through the carbo ator-
A. That is where the g·as is saturat d into the water; in. 
other words, the water absorbs so m ch gas. That goes. 
through the fillerhead machine into t e bottle in. which the: 
syrup has already been placed .. 
Q. Is the pressure controlled or r gistered at the filler 
head toot 
A. ·The pressure there would be le s than at the car-
b·onator .. 
Q. What is the pressure there Y · · 
A. Slightly more than 60 pounds ; po aibly 54 or 55 pounds .. 
Q. Does that go into the bottle in th t shapeY . 
A. Yes, sir, that would· go into the ottle. Of course, you 
lose some of your pressure in remov· g some of the water 
from the filler head to the bottle. 
Q. How do you control and check th pressure at these va-
rious stages Y . 
A. Well, you, of course, have to set o~r pressure on your 
manifold that is taking this gas from the four 50-
page 59 ~ pound tubes, and this valve, · ou. set i~ in .. the morn-
ing before you start and ch k 1t penod1cally dur-
ing the day. 
Q. It has a gauge¥ 
A. It has a gauge, yes, sir .. 
Q. And those are the1·e, available t the. eyesight of any-
one theref J 
A. They are subject to constant su veillance. 
Q. And they are set in the morning nd checked how often 
during the day f 
A. My plant foreman would inspe t them at least half-
hourly, and the operators of the machi e, if the pressure had 
changed, would notice it very shortly. There would not be a 
half an hour that would elapse at any time when you are in 
operation, and when you are in operati n, any change of pres-
sure would become appa1·ent very qu ckly. 
Q. In the reduction valve, where th gas comes out of the 
cylinder, is it possible for that to ope up suddenly, or cut 
off entirely, and let all that pressure ·o into your mixture¥ 
.A. No, sir. 
Q. Why notf 
A. In the first place, if it were po sible for the valve to 
become completely open-which is not so-the gas could not 
come out of that small opening of tl cylinder, biicanse it 
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would freeze in there. CO2 if relieved from tre-
page 60 } mendous pressure, quickly freezes. That is the 
principle upon which dry ice is made. 
Q. It is not physically possible for . that gas at a pres-
sure of eight or nine hundred pounds to go through the ma-
chine into the bottle? 
A. No, sir. In fact, the machinery would not stand that 
pressure, either; it would blow the carbonator out before it 
ever got to the filler. · 
Q .. Mr. McNeil, is it possible for you to tell, or for any-
one to tell, at what time that particular bottle that broke. 
was filled f 
A. No, sir. 
Q·. It was just filled in the routine-
Mr. Martin: Objected to as leading. 
Mr. Willcox : I think you are right. 
By Mr. Willcox: 
Q. Do you, or not, bottle there continuously Y 
A. Sir! 
Q. Is your bottling a continuous operation f 
A. A continuous operation, yes, sir. 
Q. After the bottles are filled, what is done with them 7 
A. They are inspected and put into crates and put aside 
in the warehouse, and possibly the ones we fill today might ' 
not go out of there for two or three days, or might go out the 
same day. We don't mark them and put them 
page 61 ~ aside~ As the salesmen on the routes need them, 
we check them out to them. 
Q. How many bottles are operated on the filler head at a 
time? 
A. Only one bottle that actually is filled at one time. 
Q. How m.a~y bottles are on there 7 What is the capacity 
of the machme T 
A. The machiine would run 23 bottles a minute, each of those 
indi.viduals. We had two of those machiens hooked up at 
the same time. · The two of them would give us 4 7 bottles 
per minute. 
Q. Were they filled from the same tanks f 
A. 1:es, sir. -
Q. At the same time f 
A. Just about the entire <;mtput per minute would be ac-
cumulated in the filler head before filling, yes, sir. 
Q. Referring to this_ picture on Defendant's Exhibit 2, 
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those little cups there, what do you call that place on which 
they are standing Y 
A. That is the table under the filler head. 
Q. How many does that hold at a time? 
A. This illustration shows seven bottles under the head 
at one time. 
Q. Does this machine work .automatically! 
A. That one did, yes, sir. 
page 62 ~ Q. That portion of it. How much space of time 
intervenes between the injection or pouring of the 
substance into one bottle and the next bottle Y 
A. That would be approximately a two and one-fourth sec-
ond interval between the two bottles. 
Q. And what goes into each of those bottles comes from 
the same source? 
A. Yes, sir. 
Q. So, if one bottle got charged at seven or eight hundred 
pounds, how many would be charged with the same amounU 
A. It depends on how long the machine ran in the same 
condition. 
Q. But would it be possible for one to get that much in it 
without the others· getting charged the same way? 
A. Well, you might charge a few-
Q. Could you charge one excessively like that without 
charging· the others Y 
A. No, sir. 
Q. On July 1, 1940, and for some days before that, what 
was the working- ·condition of your machine? 
A. Our machinery was in good condition. 
CROSS EXA1\ilNATI0N. 
By l\fr. Martin: 
Q. Mr. 'McNeil, weren't you out of town on a 
. page 63 ~ trip on July 1, 19401 . · 
A. Out of town on a tripY Not to my recollec-
tion, no, sir. 
Q. Weren't you away somewhere about that time Y Were 
you in the defendnnt's plant at all on the first day of July, 
1940! Will you swear you were in that plant on that dayf 
A. If I was in the city, I know I was in there-. . 
. Q. Well, weren't you out of the city? 
A. I would have to go back and see, now, about that. 
Q. Don't you know you were Y 
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.A. Do you know where you were on July 1, 1940! 1 don't 
know. 
Q. If I were testifying, I think I would know.. Y (!)U knew 
this matter was coming up for a matter on the 1st of July, 
.1940, and the papers were served on you months and months 
.agof 
A. Yes., of course, I knew that. 
Q . .And you have testified on this subject once before, 
haven't you? · 
A. Yes., sir .. 
Q. Well, weren't you out 0£ the city on the 1st of July, 
19401 . 
A. I could not honestly tell you whether I was in or out 
·of the city unless I went back and looked at some past rec-
<>rds to see if I was. 
p~ge 64 } Mr. Parsons: If your Honor please, we hawe 
here the meteorological summary of June and. 
July, showing the heat, which we offer in evidence. 
Mr. M.artin: We do not object. 
(The document referred to wa-s received in evidence .and 
marked ''Defendant's Exhibit No. 3'·' .. ) 
By the Court: · 
Q.. You do not sell the bottles when y.ou sell this drink, 
do you? 
A. No, sir, we don't ·sell the bottles. In t>rder to get tne 
bottle back, we require a deposit, which is less than the cos't 
'Of the bottle to us. · · 
Q. How long do your bottles stay out of circulation on an 
.:average? 
A. Well, usually a dealer does not like to carry more than 
-enough bottles to last him, usually, a week. At the end of 
that time they buy new stock. Some dealers, of course, re-
plenish their stock oftener than others. 
Q. When you get new trad~, you are supposed to get h0ttles 
from the old trade J 
.A. Yes, sir .. 
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page 65 } WILSON JiOHNSON (colored), 
called as a witness by and on behalf of the de-
f endant, and being first duly sworn, testified as follows.:. 
Examined by Mr. Wilfoox; 
Q. What is your namet 
A. Wilson Johnson. 
Q. ·where do you work 7 
A. Where was. I working at that timef 
Q. Yes. For what company did you work f 
A. Seven-Up Bottling Company. 
Q .. Do you work for it nowt 
A. Yes, sir. · 
Q. How long have. you been working for iU 
A. I started with them in 1937. 
Q. And have been working for theni ever since that timet 
A. Yes, sir. · 
·. Q. Then, of course, you were working for them in the sum-
•mer of 1940 Y 
A. Yes, sir .. 
Q. What work were you doing in 19407 
A. I was on the front of the Dixie machine. 
Q. What do you mean ·by the "front"Y 
A. I was bottle inspector. . 
Q. Were you inspecting them before they went into the 
soaker, after they came out of the soaker, or after 
.page 66 ~ they were filled T 
A. After they were filled. 
Q. Tell the jury how yoti inspected the bottles. 
A* Well, you see, they conie ·one by one and they come out 
on a little table. · · , 
Q. Talk a little louder. 
A. They come one by one right out ori the table, and you 
ha-ve to catch them up two by two, like this, and hold them 
up before a light and look through them. If there is either 
one of those bottles cracked there, you will see it in the 
bottle before you put them in the case, and you set that aside. 
Ir there is anything wrong with it, you can see it. You just 
take them up like that and turn them around. 
The ,Court: A little louder. I can't hear you. 
By Mr. Willcox: 
Q. When you inspect them, if you see anv cracks in them, 
or see anything in them, what do you do with those bottles Y 
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A. We take them out, and, if they are cracked, we have to 
burst them up. 
Q. Those that are good and show nothing wrong, what do 
you do with them Y . · 
A. We put them in the case. 
Q. Then they were taken away from there and you had 
nothing more to do with them Y 
A. No, sir. 
page 67 ~ Q. What kind of light did you have there to in-
spect th~m? 
A. We had a large-sized bulb-I don't remember what size 
the bulb was, you know, but one of the large-sized bulbs-
had two large-sized bulbs, one on each side, and you stand 
before these two like standing before this table, and pick · 
them up like that and look through them. 
Q. Are the bottles up between your eyes and the light when 
you inspect them Y 
A. Yes, sir. 
Q. Who was the other inspector there at the time f 
.A.. Alfred Topping, the same f~llow who is ~n the service. 
Q. Who was the other one T 
A. Henry Georg·e. 
Q. Where is he now Y 
A. He is in the Army. 
Q. And where is l\fr. Topping! 
A. He is in the Army. 
Q. You don~t know, of course, when any particular bottle 
went through Y 
A. No, sir. 
Q. You could not tell when the bottle went through Y 
.A. No, sir. 
Q. And you don't know what day it went 
page 68 ~ through f 
A. No, sir. 
Q. Did you, while you were on that job, inspect and pass 
any bottle that showed any defects Y 
· A. No, sir. 
Q. How long did you work on tha:t inspection job! 
A. I guess around about a year, I imagine, something like 
that, close to a year. 
Q. And before that or after that, did you work on the in-
spection at the other end Y 
A. No, sir, I nev,er worked on the inspection at the other 
end. 
Q. Did you work on putting the bottles in the soaker Y 
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A. Yes, sir, I have did that. 
Q. How did you do that Y 
A. Just grab them up two by two and set them up the same 
way. You have a row for eight bottles, and catch two and 
set them up like that. 
Q. ·when you were doing that, if you saw any defective 
bottles, what did you do with them Y 
A. If they happened to have a chipped-neck ~ottle, you set 
that out. 
Q. And on July 1, 1940, you were on the inspection that 
you have just described Y 
A. Yes, sir. . · 
page 69 ~ CROSS EXAMINATION. 
By Mr. Martin: 
Q. How old are you? 
A. Twenty-six. 
Q. And you picked the bottles up four at a time, two in 
each hand? 
A. Yes, sir. ... 
Q. Looked at them and passed them through Y 
A. "Y'es, sir. . 
Q. And took four more. and passed them through Y 
A. Four more and passed them through. 
Q. And you worked how mal)y hours a day Y 
A. Around about nine, I think. 
Q. About nine hours a day doing that? 
A. Yes, sir. 
Q. "Y' ou got mighty tired, didn't you f 
A. Oh, yes, until I got used to it. I got used t9 it after 
awhile. 
Q. What were your hours on duty on the first of July, 1940¥ 
Have you any record at all of that? 
A. No. I just go to work at seven and get off at five-thirty. 
Q. "Y' ou went on every morning, did yon Y 
A. Yes, sir. 
Q. Until five-thirty? 
page 70 ~ A. Yes, sir. 
Q. Do you know whether you ,had worked at all 
in the first part of July, 1940, or the last part of June Y 
A. Yes; I was still working there at that time. 
Q. And you think these other two men, Henry George and 
Topping, were working there Y 
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A. Yes., sir. 
Q. They were also inspectors., were theyt. 
A. Yes., sir. 
Q. Did they have the same hours 2 
A. Yes., sir. 
Q. And all of you did the same way-grabbed four bottles 
at a time! 
A.. No., sir; I and Topping., this white fellow., had the same 
job., and the other fellow had the job of feeding them. 
Q. You had one stand and Topping had another., and you 
would do it the same way., four at a time! 
A. Yes., sir. 
Q. He had the same hours that you had! 
A. Nine hours., yes., sir. 
Q. You would often see a chip or a crack., and you would 
stop that? 
A. Yes., sir .. 
Q. You would sec a chipped or cracked bottle., and you 
would stop it and throw th~t out? 
. page 71 } A.. Yes., sir .. 
Q. And you would see a chip in the bottle and 
stop it and throw that out T 
A. Yes, sir .. 
Q. I guess you have done that a thousand times., haven't 
you? · 
; A. Yes., sir. 
RE-DIRECT EXAMINATION .. 
By Mr.. Willcox: 
Q. When you inspected the full bottles, how many would 
you pick up at a. time Y 
A. Picked up two at a time. 
Q. That ·was after the bottles '\Vere filled) or when you put 
thein into the soaker? . 
A. After they were filled. 
Q. And you held them before that lighU 
.A.. Yes, sir. 
Q. Wben you held them before the light, how many did 
you hold up at a time f 
A. Two in each hand. 
Q. Two in each hand; and then put them in the crate t 
A.. Yes., sir. . 
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page 72 ~ RE-CROSS EXAMINATION .. 
By Mr. Martin: · · 
Q. After you got thi;ough, you would put them in the 
~rate, wouldn't you f 
A.. Yes, sir, after I would take them up and inspect them .. 
Q. Then the driver would take charge of them t 
A. Yes, sir. 
Q. Would he take them out the same day, or would they 
stay in your place a day or two before they went out? 
A. Sometimes they might take some out the same day, but 
not all the time. 
J. D. BOONE, 
called as a witness by and on behalf of the defendant, and 
being first duly sworn, testified as follows: 
Examined by Mr. Willcox: . 
Q. State your name and occupation. 
A. J. D. Boone, foreman of Seven..:Up Bottling Company. 
Q. How long have you been employed by the Seven-Up· 
Bottling Company? 
A. Since March 28, 1940. 
Q. Were you f_oreman at that time! 
A. Yes, sir. 
Q. And through the first of July, 1940 t 
page 73 r A. Sir T 
Q .. On July 1, 1940, were you plant foreman f 
A. Yes, sir. 
Q. What were your duties Y 
A. My duties were to take care of production and see that 
everything was done like we were supposed to, and keep it 
checked, and put the 7-U p on the floor. 
Q. What was the first inspection of the bottles as they 
went through the plant? 
A. The first inspection of the bottles was when they were 
feeding into the soaker from the bottle ·washer. 
Q. Who was doing that around the first of July, 1940! 
A. Henry George. 
Q. Under whose supervision was he working! 
A. M:ine. · 
Q. How many times a day, if at all, did yow check up on 
him7 
A. Well, it was just a continuous check-up all the time, 
practically, walking around and around all the time. . 
Seven-Up Bottling Co., Inc., v. Stella Gretes. 79 
J. D. Boone. 
Q. What was the next inspection? 
A. The next inspection was when they came out of the 
front of the soaker. 
Q. Who inspected them ther~ Y 
A. Morris Williams-but I don't know where he is. 
Q. WhaU 
page 7 4 } A. Morris Williams; but I don't know where he 
is. 
Q. Who was Mr. Topping! 
A. Alfred Topping, he was on the front of the machine 
after they came out of the :filling machine, him and J o·hnson. 
Q. What opportunities for seeing the bottles did they have 
at those various inspection points f 
A. Well, they could see them when they come out of the 
machine. Then they pick~d them up four at a time and put 
them before two 200-watt bulbs. 
Q. Did they have the same kind of light at the last inspec-
tion? · 
.A.. No-that was the last inspection. When it came out of 
the front of the soaker, there is two 200-watt lights there. 
Q. At each point of inspection, a.fter washing, they had 
two 2CO-watt bulbsY 
A. Yes, sir; only one on the back where they are first put 
into the soaker. , 
Q. Were you there constantly during the day when the 
plant was working·? 
.A. Yes, sir. 
Q. During the manufacturing process, how was the pres-
sure controlled Y 
A. The pressure was controlled from four tubes which 
· were put into a manifold, into a control valve, 
page 75 } which is called the reducing valve. That reduces 
the pressure down to where you want it. 
Q. And who controlled those valves Y 
· A. I set them and they controlled themselves afterwards. 
Q. And who checked them? 
A. I do when anyone else is operating the machine. . 
Q. And .how many .times a day do you say that you observe 
those valves f 
A. I should judge anywhere from fifteen to twenty min-
utes, opera ting. . 
·Q. And do you do that cqnstantly all day? 
A. Yes, sir. 
Q. You do not know when this particular bottle .went 
through the process, do you? 
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A. No, sir, I do not. · 
Q. During the first day of July and the month of June, 
that year, did anything happen to your pressure 7 
A. No, sir. 
Q. Was it possible for the pressure from that tank of gas, 
or cylinder of gas, to escape and get into a bottle Y 
A. No, sir. 
Q. What would happen if it did that? 
A. Well, if an enormous amount of pressure would start 
through, it would freeze. 
Q. In the bottling process, could you get any 
page .76 ~ different mixture in two succeeding bottles f 
A. No, sir. It has a b,alance-tank on it that con-
trols the flow of water. It will hold approximately a gallon 
of water, which would be about twenty-one bottles of water 
in that tank, at six ounces per bottle, and it would be impos-
sible for one bottle to get out with high pressure and the 
other twenty-two or twenty to get by and not get it. 
Q. Have you been in the plants of other bottlers? 
A. Yes, sir. 
Q. What are some of them that you have been inf 
A. I worked in one in Washington, North Carolina. I was 
foreman there for eight years. 
Q. What kind of plant was that Y 
A. Dr. Pepper and 7-lT p, both combined. And they also 
had a plant at Kinston. And different manufacturers all over 
the whole State of North Carolina and part of Virginia, and 
I helped install one in Virginia and one in Wilmington, North 
Carolina. 
Q. How did the machinery of the Seven-Up Bottling Com-
pany at that time compare with the machinery of these other 
plants Y 
A. It is standard equipment, standard with any of them 
and equal to any of them with a small business. 
Q. And was that same kind of machinery in use in other 
plantst 
page 77 ~ A. Yes, sir. 
Q. In well regulated plants? 
A. Yes, sir. They have five of them right here in the City 
of Norfolk in operation. . 
Q. How about t~e. method of operation and inspection! 
A. ·what you mean? Ours? . . 
Q. Yes. 
A: Ours was was" a standard way of inspection, equal to 
anybody else's. 
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Q. Was that the same method used by manuf acturer.s of 
other soft drinks? 
A. Yes., sir. 
Q. And other manufacturers of 7-Upt 
A. Yes., sir .. 
Q. And is that in general., common use among manufac-
turers of soft drinks? · · 
A. Yes, sir .. 
Mr. Willcox: That is all. 
Mr .. Martin.: No questions. 
HARVEY L. HUNT, 
icalled as a witness by and· on behalf of the defendant., and 
being first duly sworn, testified as follows: 
Examined by Mr. Parsons-: 
Q. You are Mr. Harvey H. Hunt? , 
:page 78} .A.. Harvey L .. Hunt.. 
Q. What is your business, Mr. Hunt t 
A. I am a chemist. 
Q. Engaged in industrial activitiesY 
A. Yes, sir. 
Q. How long have you been engaged in that businessT 
A. I have been in Norfolk, in the Norfolk Testing Labora-
tories, opera ting general industrial, comm~rcial, consulting., 
and analytical chemistry laboratories since Junet 1919. Prior 
to that, I was a little o'7'er two years at war, serving as chem-
ist aboard a ship in the Navy. Prior to that, I was five years 
at Niagara Fans as chemist for the Electro-Metalurgical 
Company and the Union Carbide Company. 
Q. As such chemist, have you familiarized yourself with 
the g·as substances involved in soft drinks and such things t · 
A. Yes, sir. 
Q. Mr. Hunt, at my request, did you make some investi-
gation of this case, involving the question of a bottle's hav-
ing- broken in a cooler at this store where Miss Gretes worked T 
A. Yes, sir. 
Q. I don't know whether you. did or not-did you go 
tl1roug-11 t11e Seven~Up plantt ' 
A. I have been through the plant, but not in 
page 79} connection with this case. . 
Q. You had been through it prior to that time? 
Q. Are you familiar with the type of plants used o'\ter the 
~ountry in these soft-drink places 7 
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. .A .. Well, not so much over the country, M.r. Parsons. I 
have every reason to feel it is standard equipment over the. 
eountry, but I have been in the Coca-Cola plant in Norfolk. 
and I have been in the Seven-Up plant in Norfolk, and I have 
been in some of the other plants-the Orange Crush and the 
Nehi plants. · 
Q. This js standard equipment in the machinery and the-
method used y . 
A. Yes, sir; it is automatic machinery which is produced 
and manufactured for all bottlers to use for filling and cap-
ping· and cleaning bottles. 
Q. Mr. Hunt, you have heard this testimony, showing that 
a crate of 7-U p was delivered sometime between eleven and 
twelve o'clock on July 1, was placed on the shelf and remained 
there without being handled by anybody, apparently, until 
three o'clock, when Miss Gretes came on duty. She put some 
of it in the cooler. Are you familiar with the type of cooler,. 
the air-conditioned cooler;-which does not use ice but which 
is electrically controlled Y · 
A. Yes, sir. 
page 80 ~ Q. As time went on, she went in and out of the 
cooler, until about nine o'clock, when she placed 
some more bottles in the cooler,· and about eleven-fifty at 
nig·ht, somebody asked for some beer and . she went to look 
for the type of beer, and something exploded, or popped, or 
burst, or something of that kind and hit' her in her eye, and 
later they found the 7-Up bottle, such as they have displayed: 
here. From your professional knowledge and experience, 
will you tell the jury whether or not anything connected with 
· the bottle itself-its manufacture or the bottling of its con-
tents-brought about the breaking· of that bottle; if not, what 
in your opinion did Y 
A. Your Honor and gentlemen of the jury, all carbonated 
beverages, whether they are just bottles of carbonated water 
or soft drinks, are charged with this inert g·as which is known 
as carbon dioxide. This gas is quite water-soluble, but the 
degree of its solubility is dependent on the temperature and, 
second, the pressure. Therefore, you can dissolve more of 
this gas in water by either lowering the temperature of your 
water or by putting pressure on the surf ace of the water 
where you have the g·as trapped over it. I am sure that 
all of you at some time or other have observed a glass of 
water taken from a sprinp: or well, or some that has been 
sittin!?; in a room and g-radually warming· Up to room tem-
perature. You have noticed bubbles on the side of that glass. 
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Now, that was dissolved gases from the atmos-
page 81 ~ phere. They were dissolved completely in solu-
tion at the temperature from which that water 
came from the ground, or its source, but upon warming up 
to room temperature the solubility decreased and the gas was 
liberated and formed little bubbles on the side of the glass. 
Now, with a carbonated drink, it is necessary for the manu~ 
facturers of these drinks to put some pressure on the bottle 
in order to keep this drink charged with the gas so that when 
you pour it out you have the effervescent effect of the gas 
being liberated. 
The opinion that I wish to express, and which I am com-
pletely positive of is: This was on a July day when this 
bottle of 7-Up was delivered to this store. It is reasonable 
to assume that on a July day the temperature existing and 
· prevailing at the time would be in the neighborhood of, say, 
80 degrees. It is also quite reasonable, and it will be borne 
out by evidence, that the temperature prevailing in any of 
these coolers for soft drinks at fountains will be around 40 
or 50 degrees, somewhere, giving a wide, liberal tolerance, 
but you have some 25 or 30-degTee differential between the 
chilled temperature of the box at "the fountain and the tem-
perature at which that bottle was in transit from the manu-
facturer to the store. The opinion that I wish to make very 
positive to you gentlemen is that if this bottle was going to 
explode through any inherent fa ult-through any cause by 
which the bottle itself was at f ault-throug·h any 
page 82 ~ source of inherent vice at all, regardless of whether 
it was the bottle, or the cap, or what it was-if 
that bottle was going to explode, or break, or blow up and 
did not do so when the bottle was being agitated on a truck 
in transit and handling the case around, and the agitation 
that the bottle would get in a normal handling and· jostling 
along the street at the temperature of around 80 degrees, that 
bottle would never in this world explode at a temperature 
that would prevail in an ice box, or in a Frigidaire chilling 
space at a soda fountain, unless the bottle had been injured 
after it was delivered to this place. That is my very positive 
opinion. 
Q. If the b.ottle had been brought in and put on the shelf 
.and remained there for some hours, and was taken bv some 
indivi~ual and put in the cooler and its temperatura was re-
duced; that would reduce the possibility of any explosion or 
breaking up; how, then, would you account for the bottle's 
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being broken under th~ circumstances here related, from 
your experience! . 
A. lVIr. Parsons, it is quite difficult for me to -account for 
it. There are so many ways it could be accounted for~ It 
could be accounted for by the bottle having hit against some 
object or against another bottle. 
Q. You mean, after it was in the cooler? 
A. Either while it was bei~g put in. there or after it was 
in there, or something· could have fallen into the· 
page 83 ~ cooler and hit it. Another bottle may have fallen 
over against it and cracked it; I don't know. i' 
could not possibly, with any degree of accuracy, say what 
happened, but I am positive that something happened. 
Q. Other than the inherent nature of the bottle or its con-
tents themselves Y 
A. Yes, at the time it was delivered; because, if it would 
have exploded from the pressure in the bottle, it would have 
exploded when the pressure against the walls of that bottle 
was the greatest. Any material, whether it is glass, steel ma-
terial, chain, or piece of wire, or whatever it is, has a maxi':" 
mum strength and it is ·g.oing~ to break at that maximum 
strength; it is not g·oing to break at a considerably lower de-
gress than its maximum. strength. If a bottle has a breaking 
strength of, say, 700 pounds, it is not g·oing to break at at 
500 or 400, and if the bottle stood a pressure of 90 pounds 
during this hot' July day, it would ·not have broken at a pres-
sure of 45 pounds, which would have prevailed after two and 
a half or two hours, or an hour and a half, even, in a re-
frigeration box, unless that bottle had been injured since it 
had been deliveved, because if it had been injured before it 
was delivered,. it would have broken when it had the highest 
pressure on it, not when it had its lowest. 
Q. I believe you said the pressure in the bottle decreased 
with the lowering of the temperature and increased 
pag·e 84 ~ with its raising? 
. A. Yes,. sir. 
CROSS EXAMINATION. 
By Mr ... Martin: 
Q. There is a great .deal of difference in the pressure of 
the inert gas, the car.hon dioxide, because .of the change of 
temperature? 
A. Yes, sir. 
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Q. It is very definite, isn't iU 
A. Oh, very definite. 
Q. You were retained for this particular case, were you 
not; as an expert witness, at Mr. Parsons' requestf 
A. That is rig·ht. 
Mr. Martin: That is all. 
· R. A. CATHEY, . _ 
called as a witness by and .on behalf ~>:f the defendant, and 
being first duly sworn, testified as follows : 
Examined by Mr. Parsons: 
Q. Mr. Cathey, what business are you engaged int 
A. In the Coca-Cola Bottling Works .. 
Q. That is a soft-drink business'? 
A. Yes, sh. 
pag·e 85} Q. Ho,v long ]1ave you been engitged in that busi-
ness? 
A. About twenty years, twenty or twenty-::five years. . 
Q. Mr. Catl1ey, were you acquainted with the S~ven-Up 
Bottling· plant as of July 1, 1940? 
A. I was. 
Q. Do· you know the kind of equipn1ent ana the n.ainre of. 
the plant and its processes 7 
A. I do. 
<i. Are· you nequainted with the pro~esses of well regulated 
bottling companies in general all over the country! 
A. Quite a few, yes, sir. 
Q. Will you tel1 the Court and the jury whether or not the 
Seven-Up Bottling· plant, on July l, 1940, was a standard 
type of equipment, using all tbe modern devices known to the 
trade that other· well regulated,. reputable companie§; use Y 
A. Yes, it was an up-to-date, modern plant. 
Q. That included the metho"d of manufacture, the use of the 
machinery, and the inspee.ting and handling or the· bottles t 
A. That is right. 
Q. Mr. Ca.th~y, Mr. ·wmcox has· called my attention to 
this·: Ar.e you acquainted: with the Owens-Illinois Glass Com-
pany,l 
A. We purchase bottles fr'oni. them, yes:~ sir. 
Q. And the Glensbaw Glass Company. Are both 
page 86} of those companies reputable concerns, making 
first-class bottles? 
A. Very much so, I would say. 
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CROSS EXAMINATIONr 
By Mr. Martin: . 
Q'. What is the name of the bottling machine you. nse°l 
A. Liquid Carbonic. · -
Q. How do you inspect your bottles 7 
A. Before they are filled, or after they are filled Y 
Q. At both ends of the machine. 
A. Well, we inspect the bottles before they are every put 
in the machine. There is two men that :feed the machine and 
inspect the bottles. on it. Then there is one man that operates 
the washing machine and inspects the bottles after the bot-
tles come out of the machine clean. Then there is another 
inspection where the bottles are taken off and put in the 
crates. · 
Q. After they are filled Y 
A. Yes, sir. 
Q. How does he inspect them f 
A. Just behind a light. 
Q. How does he do itV Take four at a timef. 
A. No ; the bottles pass in front of him. 
Q. And they have a light behind them Y 
A. Yes, sir. 
page 87 } Q. And he looks at them as they pass _by°l 
A. Yes, sir. 
(Thereupon, at 12 :50 P. M., a recess was taken until 2 
P. M.) 
AFTERNOON SESSION. 
Met at 2 :00 P. M., pursuant to receRs of the morning ses-
sion. 
J. D. BOONE, 
recalled by the defendant, further testified as follows : 
Examined bv M:r. Willcox: . . 
Q. Mr. B_oone, in your testimony this rooming you men-
tioned a man nall:led Morris Williams, as an inspector. What 
part of the inspecting did he do Y 
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A. He just inspected empty bottles as they came 9ut of the 
bottle washer. . .. ·· · · · · 
Q. What bottles did 'Wilson J ~hnson -inspect 1 
A. He inspected the full bottles. 
Q. And the man Topping¥ 
· A. He was inspecting full bottles. 
page 88 } Q. At that time, you had two machines in op-
eration¥ 
A. Yes, sir. 
Q. The full bottles came· out of each machine, and one was 
on each machine Y 
A. Yes, sir. 
Q. Do you know where Morris ·wmiams is now Y 
A. No, sir, I do not. 
Q. Do you remember when he left the company 7 
A. The best I remember when he left the company, it was 
between Christmas and the first of the year~ 1940. 
Q. Have you seen him since? 
A. I have seen him once since then. 
Q. When was that¥ 
A. It wa.s ju~t two or three weeks after he left us. 
Q. was he white or colored' 
A. Colored. 
Mr. Willcox·: Answer Mr. l\fartin. 
Mr. Martin: No questions. 
JAMES H~' McNEIL, 
recalled by the clef endant, further ~estifi.ed as follows: 
Examined by Mr. ·wmcox: 
Q. Mr. Martin asked you this morning if you were in the 
plant on July 1, 1940. Were you or not t 
page 89 } A. I was. 
Q. Have you checked up during the recess Y 
A. Yes. sir. 
Q. How did you check up Y . 
A. By cancelled checks that I found in the files, which were 
signed by me on July 1. . 
Q. Did you also check the correspondence file? 
A. I did not go into. the correspondence file. 
Q. So you were there on July 17 
A. Yes, sir. 
Q. What day pf th~ ,week was July U 
A. On Monday. · - r. 
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Q. A box of bottles delivered to the trade early Monday 
morning-is it probable that they were bottled that morning¥ 
A. It would be improbable; however, it would be possible, 
but it is improbable. 
Q. What day of the week was July 1, 19401 
A: July 1, 19·400 was Monclmy-.. 
CROSS EXAMINATION. 
Bv Mr. Martin: 
·Q. Hadn't you just gotten back from a. trip that :Mondayl 
A. Just gotten back ·y · 
Q. Yes. 
A. I have no recollection of making a trip at that time. 
Q. You did not find any checks you had dtawn 
page 90 ~ on Saturday preceding that, or Friday1 or Thurs-
day, did you Y 
A. I didn't look for any F 
Q. You did not look for any on Saturday<, Friday-, ·Thurs-
day, or any time during the preceding week? 
A. I did not look for any today, no, sir. 
. Q. Didn't you say on one occasion that you had been on a 
trip at that time? 
A. No., sir. 
Mr. Parsons : Will vou tell him when f 
Mr. Martin: He said "No .. ' ' 
STELLA GRETES., 
recalled by the defendant for further c1·oss examination, testi-
fied as follows : 
Cross-examined bv Mr. Parsons : 
Q .. Miss Gretes; you say you put this bottle in the cooler, 
you think, about nine o'clock? 
A. Yes, si:r. 
Q. In the evening? 
A. Yes, sir. 
Q. This happened about ten minutes to twelve at nighU 
A. Yes, sir. 
Q. And when you got the bottles1 yon had to go over to 
where they were in the crate? · 
page 91 }- A. Yes, sir. . 
Q. And take them out and bring them over to the 
cooler? 
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.A. Tliat's right. 
Q~ You brought them out of there two ill eadh lmli.~ did 
you say! 
A- I wouldn't know exaictly whether there ·~r~ two ht each 
hand or two in one hand .and one in the other. 
Q. And., when you put them in the cooler, you would take 
each bottle separately and put it in the cooler~ or would you 
put them all fu together? 
A~ No ;_ I would put them in se-patatcly .. 
Q. ]1ach one separately Y 
A. Yes, sit.. 
Q. And, as you took them over and put them in separately, 
you naturally would see. the bottle aud have ~old of it as yon 
put it into the cooler.. Did you Ree llnything wrong with this 
bottle! · 
A. I did not ·see anythhig wrtn1g; not to my knowled~. 
Q. It was apparently all right; so fat lis you collld tell? 
A. As fai as I kn-ew; it was all right. 
page 92 } RE-DIRECT EXAMINATION. 
Bv Mt. Martin! 
· Q. Miss Gtetes, from tho tirn~ you took charge of the stor~, 
anq. your mother went off, and you: took her place, abo11t three 
o'clock in tbe afternoo~, I believe yo11 stated, did any.body 
touch those bottles or that era~ until YtSu toiiclied th~m about 
nine o; clock that 111.ght T · 
.A. •. I may have go'iie in there mys~lf., but nobody els~ had 
been in tbete.. 
Q. Did ~ou khoclc those bot.tle-s against anything t 
A.. No., sir .. 
H. E. FULCHER, 
called as a witness bv and on hehalf of the· def enda:nt, and be-
in~ fh-st duly sworn,~ testified as follows: 
Examined bv Mr. Parsons~ 
Q. Give tb~ Stenogtai:>her your :Pull name, Professor.; 
A. H. E·. Fulcher. 
• 
Q. Wbat is your occupation, Professor! 
_ A. Tam a pl1ysieist at Davidson College,. Davidson, North 
Carolina . 
. Q. And where· d1d you receive yont physicist's education? 
· .A.. I received my teachet's diploma from William & Mary 
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College, B. S. and M. S. at the University of Vir-
page 93 } gini8.;, and a yea.r at the University of Chica.go. 
Q. How long have you been at Davidson Col-
lege? · 
A. I am completing my SP-vcnteenth year .. 
Q. What is your chair at the College 1 
A. Physicist. 
Q. And that includes the matter we are dealing with here! 
A. Yes, sir-matter, and energy, and temperature. 
Q. Mr. Fulc.her, have yon made some study and analysis 
of the matters involved in this case., of whfoh you have heard 
the testimony? . · · · 
A. Yes, sir. 
Q. wm you tell the jury the extent of your study and what 
that study has been? 
A. Gentlemen, five years ago last August, Professor Thies, 
of the Chemistry Department, · and myself., in the spirit of 
research, undertook a study of beverages and beverage con-
tainers, and we have since then made two reports to the 
North Carolina Aeademv of Science. We have published two 
of these papers and are in the process of making the third .. 
Our work ha~ taken us into the study of internal pressuresr 
that is, the actual pressure inside of bottles of beverages. 
we· next began the study of temperature effects on this 
pressure-how much the pressure increased with increased 
temperature and decreased with decrease of temperature. 
We then begnn a study of the physical tests of 
page 94 } bottles. We secured a machine from Mr. Beach, 
who is Secretarv of the American Coca-Cola As-
sociation, a hydraulic. machine whereby we can force a liquid 
into a bottle and record its bursting pressure. Then we took 
and trie~ to duplicate as near as possible the punishment a 
bottle gets in trade. We dropped them from different heights 
onto wooden floors and onto cement floors. We had seen at 
athletic contests people buying- bottles of Pepsi-Cola, Coca-
(:)ola-, or 7-U p and then throwing the bottles onto the bleachers. 
We then constructed a small pendulum., and set that bottle 
down on the floor, under a presRure comparable to the pres-
sure of bottled drinks, to Ree how many impacts were neces-
sary before the bottle were knocked tl1rough. There is a 
pendulu;m in process, just to itive. you an idea of what is go-
inf.?: on (exbibtinp: a photo~raph). It would take up intotthe 
hundreds of impacts. frequently, to break a bottle. Here i~ 
one being broken, and here is another being broken ( exhibit-
ing other photographs). 
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"\Ve then studied the temperature, what we call "thermal 
shock "-how well a bottle of beverage would stand changes 
in temperature, a hot bottle suddenly immersed in cold water, 
and a cold bottle sudden]v immersed in hot water. We took a 
bottle as high as 180 degrees without injury to the bottle. 
Yv e then studied the cap leakage. We bored a hole in quite 
a few different bottles-some in Coca-Cola., Pepsi-
page 95 ~ Cola, RC-and forced the liquid into the bottle to 
see at what pressure the crown opened and al-
lowed the pressure to escape. 
In our study we have examined in the neighborhood of 
three thousand bottles. Vl e have kept a pretty close record 
of those and have a pretty large pile of data on it, and in 
these records, in addition to the internal pressure, the me-
chanical shock and impact it will take, and the bursting pres-
sures, we have taken the weights, and a.fter breaking· a bottle 
we have measured the thicknesses at different places in the 
bottle. That takes in about seven different aspects of it: 
First, internal presRure; second, the change of this pressure 
with temperature; thircl! the strength of the bottle; fourth, 
the mechanical impact it will take with a pendulum or drop-
ping onto a floor, or hitting- the bottle against a bottle; fifth,. 
the thermal shock; sixth, the thickness, weight, and dimen-
sions ( inside· dimension and outside dimension) ; and, seventh, 
the leakage around the c.up. 
Q. Doctor, in making- your investigation for the past five 
years, have you examined and gone over various plants of 
soft drinks? 
A. I have., sir. 
Q. To what extent! 
A. Well, I have been in five states, sir: Florida, South 
Carolina, North Carolina, Virginia, and Georgia. I would 
say I have been in between thirty and forty plants. 
pa~e 96 ~ Q. Did you. at the request of the defendant, make 
an investigation of its plant f 
. A. I did, sir. 
Q. Will you tell the Court and the jury,, Professor, whether 
or not the plant of the Seven-Up Bottling Company at Nor-
folk, which you inspected, carried standard equipment and 
standard methods and processes of handling and inspection 1 
A. It did, gentlemen. 
Q. And did it carry the same safeguards and modern ap-
pliances that others o,rer the country in like business, and 
: reputable, had and used? 
.l\. It did, gentlemen. There are two different types of 
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machine found in such work: They have the Liquid Carbonic 
machine and the Crown Cork & Seal machine. - Those a.re the 
two machin~s you will find in practically all plants~aU the 
plants that I, have examined. 
The tests are the same. They make three inspections. They 
frequently take the internal pressure. All the machines have 
gauges and thermometers on them. All of them use carbon 
dioxide in the form that has been described in this court, 
that is, in tubes, and the routine throughout., sir, is common; 
I mean, it is the same as to nll manufacturers. Beer-we have 
gone into the work of beer somewhat. 
Q. Did you examine this particular bottle that bas been 
introduced in evidence? 
page 97 ~ A: I did, sir. . . 
Q. Are you familiar, from your investigation, 
with the specifications required or recommended by the United 
States Bureau of Standards f 
A. Yes. sir. 
Q. Will you tell the jury whether this bottle complies with 
those standards T · 
A. It does, sir. 
. Q. Professor, one more question and then I am going to 
allow you to state your own investig·ation to the jury about 
this case, but I want to ask you about one thing· first: .Some:--
thing we call a '' filler head.'' 
A. Yes, sir. 
Q. Where there is a number of bottles. That filler head 
carries a certain amount of gas in it, I understand. Will you 
explain to the Court and the jury whether one of those bottles 
could be overa.charged without the others having to be af-
·fected the same way? . . . 
A. Gentleme·n, the filler head of this machine holds about 
a gallon, or a little bit more, of carbonated water, and that 
and the tube back to the carbonator a1·e all of the same pres-
sure; so, assume this to be a bottle that is being filled: This 
bottles twenty more bottles at the same pressure. It takes 
about twenty of these bottles to make a gallon, so you would 
at least have from twenty to twenty-three bottles. 
·page 98 }- of the same pressure. · . 
Q. Then, if you had one with the wrong content 
in it, the whole batch would have it-? . 
· A. Yes, sir. 
Q. Professor, it has been testified here that this bottle was 
secured, or acquired, from Owens-Illinois Glass Company or 
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from Glenshaw Glass Company. Are y9u acquainted with the 
reputation of those two con~erns 7 ' '. .. 
A. I am, sir.. . , 
Q. Will you state wh~ther or not tl1ey 'are reputable cou--
ccerns? 
A. ·They are, slr. 
Q. Prof-essor, since you have made an investigation of .this 
icase and since you have heard this testimony, will you state 
to the jury what you have found and what your conclusions 
are with reference to it 1 · 
A. Gentlemen, we came up-when I say ''we'' I mean Pro-
fessor Thies, who will follow me on the stand-came up to 
Norfolk on November 9, 1940. The first thing we did after 
arriving here and at the plant, was to test i or internal pres-
sures. vVe have those listed under two heads: Static pres~ 
'Sure is internalpressure of a bottle before it is disturbed. For 
instance, this bottle has. ;been filled and laid aside for two ot 
three hours.; I would call the pressure inside it '' static" pres-
sure. ·Dynamic pressure is after tbey have been 
pag·e '99} ag;itated up to a maximum. 
· So., the data is as follows on the internal pres-
snre: 50 degrees, 45 p01mds before shaking:, 54 pounds after 
shaking. 
1 By lVIr. Martin:. Q. Excuse me. What bottle are you sp~aking oft 
A. Those are th~ bottle-s down at th~ plant, on.November 
9, 7-Ups. . 
Q. This bottle, or some other bottle t 
. A. Oh, no-some otber bottle. . 
At 9'3 degTecs the st.a tic pressure was 61 pounds, the 
dynamic pressure was 96 pounds. It changes between .8 and 
.9 pounds per square inch per degree~ so at 100 degrees 
Fahrenheit you would have. about 100 to 103 pounds pressure 
per square inch. 
- The next test we made was to take bottles off the chain 
and insert them in water at 107 degrees· Fahrenheit. Our 
object tl1ere was to see if the .bottles could take that thermal 
change-; in other words, from 50 degrees to 107 degrees. The 
bottles we tested were taken at random and easily withstood 
.it without any chipping or impairment of the bottle at all. 
The next we did was to go around in the bottling plant 
and gather some 7-Up bottles., perfectly at random, and we 
burst them.. '\Ve took ten bottles. The bursting pressures 
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. ran from 480 pounds to 850 p,mnds per square 
page 100 ~ inch, and the thicknesses at the neck up here 
· ranged ( this is in hundredths of inches) from .15 
to .. 17. That is a little bit over an eighth of an inch. The 
side thicknesses down here, this part of it, ran from .165 to 
.203 inches. The bottom thicknesses ranged from .212 to 
.244. 
The next thing we did was to have three bottles-we brought. 
up three bored 7-Up bottles, bored in the end. We bad those 
crowned ·by our crowner. . ·we put them in the machine and 
forced water in the bottle, and the leakages were as follows:: 
205 pounds, 210 pounds, 210 pounds. In other words, the 
crown fits around here, like that, and just opens up and ~-
lows the liquid to come out. . 
The findings on the machinery are as follows = The ear-
bonator was a Liquid Carbonic machine in very excellent con-
dition. The temperature of the carbonated water ranged 
from 40 to 45 degrees while we were in there. They operated 
btween those ranges. The pressure in the carbonator ranged 
from 60 to 65 pounds. 
The filler is a Dixie Type C machi~e in good condition. The 
temperature in the filler rang·ed from 41 pounds to 47 pounds 
per square inch. · · 
The capacity of the machine was 30 bottles per minute, 
that day, sir. 
The washer is a Meyer-Dumore macbine, eight bottles wide. 
On the carbonator and on the filler, gentlemen, 
page lOi ~ as I said a moment ago, there are thermometers 
and pressure g·auges. That is where I took these 
data. I made an error; I said '' 41 to 47 pounds'' wben I 
should have said "41 to 47 degrees," temperaure in the filler. 
The pressure in the filler, 38 pounds .. 
By Mr. Parsons: 
Q. Doctor., may I break in £or just a moment f 
A. Yes, sir. 
Q. Have you, in your investigation, been able to somewhat 
determine the a.ge of the bottle by investigation afterwards 1 
A. Yes, sir. In this bottle it happens that there are two 
ways you can do that. It has not been many years-between 
·three and four, if my· memory'serves me correctly-that they 
burned in these labels. Before that time they had a paper 
label that stuck on. 
Q. The one that you examined, this one-
A. That is burned in on enamel. 
. ........ .. 
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Q. And it seems to l?e higher than that one1 
A. Yes, sir. · 
Q. Is this of a later period than that? . 
A. No, sir, not necessarily. Another way to do it is to see 
how much worn it is here on the bottom. 
page 102 } Q. Will you tell the jury, in your opinion, 
whether this was an old or a comparatively new 
bottle? You have examined it before. 
A. It is less than four years old, gentiemen. This process 
is less than four vears old. _ 
Q. From the physical marks on this bottle that you find, 
and from the g·eneral set-up, will you tell the jury, in yo11r 
opinion, whether that is a bottle that bad been recently ac-
quired; or whether it was of considerably old origin? 
A. This bottle, gentlemen, has not been re-filled a great 
many times~ You will n~tice there., it i.s not worn as much 
as this bottle, here, that I have picked up at random. It is 
round here, or oval, and as it slides along the. chain that is 
flattened .. T,his one has not been filled.a great .many times. 
Q. Professor, before I overlook it, did you go to the store 
where Miss Gretes worked? 
A. Yes, ~ir. . 
Q. And exai:pined. tl1e cooler. What kind of cooler is that! 
A. I would class.ify it, sir, as an ice cream cooler. 
Q. And does it use cold air: or ice1 
A. No; it is an electric refrigerator. 
Q. Cold air?. 
A. Yes, sir-electric refrigerator. 
page 103 } Q·. It has been testified that the same condi-
tions applied that year in November. Could you 
tell the jury whether or not you investigated the temperature 
in th&~ooler, anp, if so., w11at it was? , 
A. Yes. On the day we were there, gentlemen, it was 28 
degrees Fahrenheit. We were there pretty close to noon on 
November 9. ·. . 
Q. Wliat is the freezing temperature f 
,4... 32 degrees, fqr water. Tl1a;t day, Mr. Parsons., they 
did not have anv drinks there. Thev had crushed ice in it 
tha~t day. • · .; · · . . 
Q .. Js there anything yo'1 Qin acld, or wish to add, or tell 
the jury, before I ask yotf wli~t in your opinion ,broke that 
bottle? . .. 
A. Well, in this machine, gentlemen, the seal i~ made by · 
this gasket here. It is, in a container;.· the s~al comes dow.n 
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pliable piece of mat(.lrial, and I have not run tests on this, 
but the rating· from the factory is 80 pounds before it leaks-
80 pounds .per square inch before it begins to leak. · · 
· As has been testified -here this morning, the container is 
oval-round at the ends, and comes down close around here. 
It has two tops; one opens this way and one this way, and 
the top is not as large--I have not measured that accurately, 
. but I would estimate it as three-fifths as large as· 
page 104 r the bottom, if that much. . 
Q. You mean the doors? 
A. The doors, yes; it is something· like three-fifths as large 
as the bottom. It is metal. The edges are of metal, the 
interior is metal. 
Q. Professor, from your examination of the cooler., and 
your investigation, and from your examination of the bottle, 
will you state whether in your opinion that bottle was burst 
from anything that happened to it in going through the 
process at the plant or in filling or handling? 
A. I could not, g·entlemen. As has been testified, and my 
data shows, which I reported to you a moment ago, when you 
lower the temperature, you lower the pressure. Each degree 
of lowered temperature lowers the pressure from .8 to .9 
pounds. That bottle, when it was filled, was right around 50 
deg-rees Fahrenheit. I have not looked at the climatological 
chart for the day-
Q. Here it is. 
A. The temperature on that day was in the 70's. At that 
temperature, gentlemen, the pressure would be-I have al-
most exact data here-after being· charged, about 69 pounds. 
Q. And what is the bursting· pressure? 
A. The burstin~ pressure is between six and seven hun-
dred pounds, right around 700 pounds. The lowest we had 
· was 480. 
page 105 r Q. Professor, during· your examination in No-
. vember, you w~re permitt.ed to see this bottle Y 
A. Yes, sir. 
Q. Froin your examination of the bottle itself, did you find 
any evidence on it to indicate-'to you ·tliat it had had contact 
with any hard surface? 
· 'A. Yes., sir; there is one rather distinct. When glass is 
broken, there are two characteristics of a. break or a f rac-
t11re. One is that it striate_s o.ut from the impact. Most of 
us have seen that in a·. window pane. :Another is, if it is 
broken by a fairly small object, it p~~l~ out on the opposite 
side from the impact. I have seen it in a great many window 
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panes that boys have- shot a ·BB through them. In that case 
you have the striation plus the peeling out. In. this case, a 
bottle broken by pressure would not show the peeling) but 
you would have the striation. · 
Q. Then, what is your opinion as to what hroke that bottle? 
A. As I started to say a moment ago, when you cut me off, 
if the bottle had been clef ective in any way at all, it would 
have broken either in the bottling or in the transportatio»o 
when the temperature was higher, at lea.st 20 degrees higher, 
.and after violent agitation. Now, as I have heard the testi-
mony, this bottle was in the refrig·er.ator several hours,. cer-
tainly, or ev~ more. The normal .refrigerati9n is 
page 106 } 40 and 45 degrees for a carbonated· drink. The 
pressure in there would have ·been about 44 .. or 45 
pounds after agitation. Before agitation it would have been 
about 37 or 38 pounds. . 
Q. That is about one-third more than the pressure at which 
it was bottled Y 
.A. Yes, sir. Now, all beverage drinks are chemically inert. 
Glass is one of the most permanent substances we have,. so 
it just doesn't add up to common sense or to experimental 
:findings that a bottle at a much lower temperature., at lower 
pressure, a chemically inert container, c.hemically inert con-
tents, would just burst of its own aceord. - · 
Q. Professor, you are familiar with the ingredients that 
go into 7-Up, are you non 
A. In a way I am. I am not an expert on chemistry .. 
Q .. Is there anything in them that promotes explosion T 
A. No, sir. "Explosion," Mr. Parsons, is defin~ as· "vio-
lent bursting.'' Violent bursting takes place when a sub ... 
stance ·changes state, :for instance., a powder into a gas or 
a liquid into a gas. In a bottled drink the gas ·is absor,bed 
into tbe liquid. It does not eome out all at once. All of 
us have poured a Coca-Cola or a drink, and it will ''fizz'' 
for a little while, and then, later, shake it and it will "n:zzH 
again, definitely showing that the gas does not come out·all 
together; it comes out siowly. . 
Q. Professor, I don't know whether you have 
page 107 } answered my question. What in your opinion 
caused that bottle to breakY · 
A. In my opinion, it was struck, and the point of impact., 
I think, is clearly shown. You have a ·streak here, and this, 
·and that, and that (indicating on the broken bottle in evi-
dence). Now, it is unfortunate that you haven't the other 
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parts iir. here. If you had the other parts, I think you could 
see even more stripes along ther~. 
Mr. Parso:Qs: T.he witness is with yon, Mr. Martin .. 
CROSS EXAMIN.A.TION.; 
By ]\ifr. Martin : 
Q. Professor, you came down here in November, 1940, I 
think, did you not Y 
A~ Tha.t's right, November 9. 
Q~ At the request of the defendant in this case, for the 
·matter o'f this case f 
A. Yes, sir. 
Q. And you were offered the cooler and given the bottle by 
our people to carry away with you, weren't yon f 
A. No, sir; we could not carry it away. . 
Q. But yon were g·iven consent to look at it all you wanted! 
A. Yes, sir. And we put that Scotch tape on it. 
Q.· You ,vere g;iven every opportunity to. examine it that 
yon wantedf 
page 108 } A.· Yes, sir. 
Mr. Parsons: That is all. 
RE-DIRECT EXAMINATION .. 
By !fr. Parsons : . _ 
' Q~ Do y~n know of anything .else now that the jury ought 
to understand about your testimony, Doctorf I am not a 
physicist. · 
.A.. 1 think not., sir.- Do you- gentlemen have any questions 
you wish to· ask f 
Bv.Mr.- '.Marti:ir: 
· ·g. You }fad n·ever seen tlifs plant until that occasionf 
.A_. No, sir. · 
Mr: Parsons, ma'Y: r state this t 
Bv Mr~ Parsons : 
···Q. Yes, sir~ · 
A.- I llfiv.e· been· in ofber plant~; and on' our way home we 
lfought,· I forget whether it was half a dozeri or a dozen,· bot-
tles over here in Suffolk. \Ve wanted to know whether things 
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were going about the same that day as they were on other 
days, and we ran a. test and they were comparable. We went 
on to Charlotte and bought 7-Up hottles there and ran a test 
on them, and the data was perfectly in line with the data here, 
and may I also say the test was fo line with other beverages; 
they don't vary very much-RC-Cola., Pepsi-Cola, Coca-Cola, 
. and others-they don't vary very much. They 
page 109 ~ do vary in the strenu·th of the bottles. 
Q. Is it your opinion that the handling of the 
bottles in going through the machine and capping, and so on, 
and delivery to the store did not break this bottle, but some-
thing after it got there? 
.A.. Yes, sir. 
Mr. Parsons: If your Honor please, Professor Thies is 
the next witness, and I want to send out and g·et four bottles 
of 7-Up, two cold bottles and two bottles that have not been 
in the refrigerator. 
0. J. TIHIES, JR .. , 
called as a witness by and on·bel1alf of the defendant, and be-
ing first duly sworn, testified as follows : 
Examined by Mr. Parsons: 
Q. Give the StenogTa.pher your full name, Professor. 
A. 0. J. Thies, Jr. 
Q. Professor, where are you located Y 
A. Davidson Colle9:e. 
Q. Are you the g·eiit!P.man to whom Professor Fulcher re-
f erred 7 Did you make these investigations together? 
A. Yes, sir. · 
Q. Do you confirm what 11e said as to the length 
pag·e 110 } of time you have spent. on it and the various and 
sundry things you have aone f 
A. It is something like six years this coming Aug11st. 
Q. You have g·one through all these processes with him Y 
A. Yes, sir; we have been right together in all our tests. 
Q. And you have made a great number of investigations 
and examined a gTeat number of plants in that time Y 
A. Yes, sir. There are a few plants which be has visited 
and which I have not., and there are a few which I have visited 
and which he has not., but it will average up about twenty-five. 
or thirty plants, I imagine, in the course of our work. 
Q. What is your speciality, Prof es1?or? 
A. Chemistry. 
- I I , 
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Q. Do you teach chemistry¥ 
A .. Yes, sir~ . 
Q. How long have you been. teaching chemistry! 
A.. I started in 1919 a.t Davidson College, teaching chemis· 
try. . 
Q. Where did you secure your education in chemistry 'I 
A. At Davidson College first; and then later on au M. A. 
from Cornell University. 
Q. Did yol1, along· with Professor Fulcher, make an in-
vestig·ation of this case at the instigation of the defendant? 
A. Yes, sir. 
page 111 ~ Q. First, I want to ask you whether you. are 
familiar with the contents and make-up of the 
soft drink 7-Up that goes into the bottle? 
A~ I am familiar ,,11.th the general idea:, not with the specific 
items, because that is a trade secret. 
Bv Mr. Martin: 
-Q. That is what? 
A- A trade secret. The specific items and quantities are 
a trade secret. 
By Mr. Parsons: 
Q. Profess·or, is there anything in the contents of a bottle 
of 7-Up, when it is bottled and capped, of an explosive nature 
or that will cause bursting.? 
A. ~o, ~ir, there is nothing in there to cause. any chemical 
reaction which would ca.use anv explosion to take place. 
Q. Is thtire, as has· been said by one witness; any way-
Mr. ~artin: I obj~ct to leading the witness. 
The Court: Sustained. 
By Mr. Parsons: 
Q. i.s there or _not any way for it to explode? 
A. The mixture is inert. 
Q. Profe~sor, clo you know the Owens-Illinois Gla.ss Com-
p'lny and the Glenshaw GlaRs Company? 
A. I know them by reputation. . Q. What is their reputation? 
p·ag·e 112 ~ A. Their reputation· is ~plendid. 
Q. ,,rm you tell the Court and the jury whether 
the plant here which you examined is a stand~rd plant in 
use throug·h the country, used by reputable bottling concerns f 
A. Yes, sir ; the machinery such as was use~ here is used 
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in the ipost up-t~-date plants all over the country. Of ~ourse, 
there are different kinds of machines used in the different 
plants, just like you buy different kinds of automobiles, but 
the machinery used here is perfectly sa tisf aetory and stand""." 
:ard for the bott}ing of sort drinks. • 
Q .. .And it is 1.1sed by different plants? . , .. 
A .. Yes, sir. The Dixie Type C is a small machine, so, 
when the plant has a large c~pacity they have to put. in two 
or tbree machines or use a different type machine which is 
suitable for larger type production. . . . . . 
Q. You are f amilia.r with the filler hea~ they put the gas 
:and water in, are you? 
A. Yes, sir. 
Q. Will you tel~. the jury wbether one bottle c·ould be af ~ · 
f ected without having the others in the same class' . 
A. On the top of the filler is a ~ontainer which holds soµi.e-
thing in the nature of a g·a.llon qf carbonated water., and that 
represents about 120 fluid ounce~, I b.elieve, an~ into each 
bottle of 7 -1J p goes one. ounce o'f . syrup and six ounces of 
water, so that we would ]1aye.about a minimum 0~ 
page 113 ~ twenty-one bottles tbat woulc} be filled out .. ot one 
. filler head of ca.rbonafed water, so that all tµos·e 
. bottles wo~ld have m,ore or less' th~ same high carbonation,. 
If one were. over-carbonated, or if one were under-;carbo:11:ated, 
all would be over-carbonated or under ca.rbo·nated.. There 
won't be a sudden over-cfir'honation or under.::carbonation of 
one or two bottles. . 
Q. And this g·aseus .substanc~ goes: fin_ally into the bottle? 
A. Yes,-sir. The carbonated water is water in wbioh carbon 
dioxide bas been dissolve.a. : . 
Q. Professor, can you tell us anything anout this case that 
would give tl1e Court mid the jury any 1ight on it before you 
go into tl1is experhp.ent that you are_p;oing to make 7 
A. I believe Professor Fulcher has given most of tl;u~ ex-
periments. He has given the pressures at different temp~ra-
tures, and I don't think it is necessary to repeat thos~ figures. 
We had, by tl1e way, eigbt bottles that we tested in that way 
and we found thev ran reasonablv uniform. Then we burst 
ten bottles, pie.keel at random, and the lo,vest was 4801 and 
Jie highest 860. He mentioned about the thickness . of. tbe 
different types of bottles. He mentinoned the crown leakage 
being around 205 or 210 pounds. . : 
· Q .... And as to these various inspections and things which 
you made, you affirm what he said about them? 
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A. I affirm what he said about them, yes, sir .. 
page 114 f Q. Did you go with him in November fo look at 
the air cooler wI:te-re this bottle is supposed to 
have broken¥ · 
· · A. Yes, sir. 
Q. What was the ·degTee of temperature in tna t cooled' 
A. The reading at that time was 28 deg·rees: 
Q. What is the fre.ezing point f 
A. 32 degrees, ref erring· to Fahrenheit reading-s, of course. 
Q. You made the investigation and have heard the. testi-
mony. Will you tell the Court and the jury whether in your 
opiniQn that bottle broke or burst in the hancTiing in the plant, 
in the washing machine., in the capping machine, or coming 
off and being b~ttled and carried ~o the store-anything done 
during· that per10d that caused this bottle to burst? 
A. No, sir. 
Q. ~en, tell the jury what reason yon have for saying 
that and what your conclusion is as to what happened after 
the bottle reached the store. 
A. That will be repeating· a little of the testimony, because 
our ideas are alike there. During transportation, the bottle . 
is shaken rather violently. It is subjected to rather high 
temperature, depending somewhat on the temperature of the 
day. At any rate, the temperature would be much ·higher than 
the temperature which would obtain in the refrigeration box, 
and if the ontside temperature were, say, 80 de-
page 115 r !?,'rees and the temperature in the cooler even 50 
degrees., then vou would have a. drop there of 30 
degTees, and during that" 30-degree temperature drop you 
would have a corresponding pressure drop of about 25 pounds, 
so that the pressure in the refrigerated bottle would be at 
least 25 pounds less tha.n it was in the bottle at the time it 
was bein!!' transported. That is allowing- for onlv 50-degree 
refrigeration, and the refrigeration chamber ·wa.s 28 when we 
looked at it. 
Q. Then, if it bad not broken at the higher temperature, or 
with the :hJg;her pressure, would it, in your opinion, have 
broken at the lower temperature unless it had been struck 
a~afost something; 1 
A. No, sir., H would not. 
Q. Then, wl1at is your con~lusion, from the examination of 
the cooler and the bottle, and from your knowledge of this 
case, as to the. cause of that bottle 1s brMking·f 
A. We believe that the bottle was struck in some way, 
either something- dropped on it or it was hit against another 
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bottle or hit ag·ainst some metal object which was hard and 
rather rigid-something or other, we believe, struck the bot-
tle, o~ it was struck ag·afost something. 
Q. Professor., I believe you have your apparatus here to 
perform an experiment to determine and explain to the jury 
some. part of your testimony, have you not? . 
A. We are prepared to show the mternal pres-
page 116 ~ sure in the bottles and also the bursting· pressure 
of the bottles. 
Q. With the consent of the Court, I ask you to go ahead 
and give your d~monstration. 
A. All right, sir. Give me just a moment to get the equip-
ment over here., 
(Certain apparatus was brought before the jury.) 
A. (Resuming) Gentlemen of the jury, this instrument, or 
gauge, represents a small-size type-T gauge which is screwed 
in here, with a spear head. Beside that are two small holes 
going through the pipe, and those come through to communi-
cate with the gauge and also with this little vent on the side, 
with which you relieve the pressure after the experiment is 
over. To hold the bottle, we place it in this clamp with a 
rubber gasket, with a hole straight through it. Now, since 
we put a great deal of strain on the glass with this metal, 
we always put a cloth over it, just in case it is cracked. We 
have a packing gfand here, and this spear is pushed in until 
it touches the cap, the1i the packing gland is tightened. We 
are now ready to close this vent on the side, and by turning 
this and pressing down on it-you will notice the gauge now 
reads zero-the pres~ure now is. 45 pounds. I don't know 
how much this bottle was shaken in bringing it from down-
stairs up here, but if the bottle had not been shaken, the pres-
sure I am showing· you is what we call the "static" pressure. 
This bottle has been disturbed, but, unf ortun-
page 117 ~ ately in a case like this, it has to be disturbed 
some in bringing it upstairs. Now, we will shake 
it, and the pressure is about 52 pounds. That is the maxi-
mum pressure I have been able to develop by shaking the 
bottle, so the pressure in this bottle now after shaking is 52, 
and you saw it was 45 before shaking. 
We have. here a metal type thermometer reading in the 
ordinary scale, with which we record our temperature 
(Fahrenheit scale), and putting that into the bottle we find 
the temperature comes to nearly 82 degrees. 
1C4 Supreme Court of Appeals of Virginia 
. ·o. J: Thies, Jr. 
I will try another one, just to compare the results. Again, 
with the vent open, the gaug·e reads zero. Now, this one has 
a slightly lower pressure, about 42 pounds. The other one 
was 45, and 42 pounds on this one. This one on shaking goes_ 
to 53 pounds. The temperature is also a little bit lower, 
about 80 degrees in this one. 
We have now one of the refrigerated bottles. The pres: 
sure is zero before I clamp it. A.bout 18 po~nds before shak-
· ing, and.after shaking the maximum you get is 30. You s·ee, 
that is the difference in pressure due to temperatt~re change. 
That is about 48 or 49 degrees. It might go a little bit lower 
on standing; it is 48 now; we won't take time for it to go 
lower. It is almost 48 degrees. 
'· Q. Th:e. temperature in the bottle that had not been re-
frigerated was some SOY 
A..' .Abo.ut 80, yes, sir. (Taking another bot-
page 118 ~ tle) 1\.gaw zero before closing the clamp; 20 
pounds before shaking, about 31 pounds after 
shaking. This one seems to be stopping at a little bit over 
50 degrees, apparently ju·st a little bit warmer than the other 
one. . . l 
Q. Pr9fessor, the first two bottles were ones that had 
not been refrigerated, and the last two were ones that had 
been? · · 
· A. Yes, sir, the last two w~re refrigerated bottles. 
I have a ma~hin·e ·here ·fitted with what we call a ''screw 
pump' '-a hyd.raulic pump. In this cylinder we have water: 
vVe have here a cross.· This little valve here cuts off the flow 
so tha,t cl9ses· as soon as the pump has been filled. The pres~ 
sure built u:1> by 'the pump ·fo~ces the .wat~r in opposite di-
rections. The bottle is' clamped on in this side, and this side 
leads ove~~ to a gauge; so there is the same pressur~ on tlie 
bottle that is shown by the gauge, and the pressure is built 
up by this slow inotioil of the hydraulic pump. 
· First, ·we fill the bottle with liquid, because it is a hydraulic 
machine, and we put 'the bottle into this steel jacket which 
prevents people · around from bei~g struck by flying glass·, 
an_d, t? prevent the bottl~ from wo~bli~g around, we pl~~ 
this piece· of rubber, or collar, around 1t to keep the bottle 
from rolling. It has no strehgthehirig effect at' ~11. We place 
that i·ubber g·asket of the machine riglit oyer the mouth of 
the bottle. We clamp it In by tightening this 
page 119 ~ screw on top. Now, I presume that most of you 
can see this gauge. You see now that the g~uge 
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is reading zero., and as I turn; t~is ~~cll.e, f·~r-~ng water 
out of the pump partly into the .bo.t~~ .~d !)
1
~r~y ID:to 1~µ.e 
gauge., y~u will notice the pre~sl::lr~ r~ses1 sine~ it_ i~ a slow: 
motion, h1gh-presure pump, you can raise 1t up to 2,000 pounds 
ju_&~ _by tlp;n~ thi~. ~and1:e... ~he. press:nre is now up. to 200 
pounds., 400 pounds, 500 pounds., 600 pounds, 700 pounds, 800 
pounds; about 810 pounds was the bursting pressure of that 
b~ila , I 
(Taking another bottle.) This bottle., gentlemen, was made 
by the Owens-Illinois Glass Company. 
Q. Profes~or, this bottle that you h~v.e just finished w~th 
was a '?;lensbaw .. bo1ttle'Y . · · ... . 
.A. Professor Fulcher says it was. I did not noti~ 
Q. This is an Owens-Illinois bottle 7 
A. Yes, sir. There is 200 pounds, 30()., 400., 500, 600, 700-
70() ppunds.. . '. ·· · . · · 
For your in!9r1p.~tio1:1,. genf~.eine~ YQ;ti can see . ~h~ trad.~~ 
. mar~ of t];1~ O:w,.el}-s-~l~inois. Gla;ss ;W o;r~~-::-a: <}ircle w.it;h ~ ~ort 
of d1amond-.shape figure ac:r:os.s 1t. Now, the Glenshaw is a 
square with a "G" fo.. th·e· square. . . . . 
This is another Owens-Illino~ ~Qtt~~- 200, SOO,, ~00, 500, 
600, 700, 780 pounds per square. m~. . . 
You can see the square with the ''<1'' in the bottle; that is 
a Glenshaw bottle. 
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600, 700, 760 pounds .. 
• I 
20~ 30(), 400; 500, 
~Ir. ... Parso_ns, .I thi~~ .. t?,~.~ i~ all .. 9;i~iie i~. t(?. Q;re~k,. unJess 
. there 1s soniethmg someone else w1slies b;, have broken. 
M~. Parsons! The witness i~ w.ith yo~, :M:r. M~rtin. 
CROSS EXAMINATlON. 
By Mr.· Mar.tin : , . . 
Q,. P1~of ess9r, I h~fe two. b~ttl~.~ h~re.. ~hey al'e oi the 
same Jll~ke yoµ desc1Jq~d, ~r.e. they nqt T • 
A. Glenslmw. and Owens-Illin'ois, yes, sJr. . 
Q. Knock one against the qt~er and: break it £or us, .Please. 
~ir. Parsons: Can lie hold it down.there somewhere, where 
it won't 'fly on him? ' '. .. . - " I 
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By Mr .. Martin~ . 
Q. Break it near ·the floor. 
A. You want the pieces¥ 
Q. I want to save the pieces .. / 
(The witness broke one· of the bottles: handed him by coun-
sel.) 
Mr. Martin: Thank you. That is all .. 
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recalled by the defendant, further testified as 
follows: 
Examined by Mr. Wilicox: 
Q. Mr. McNeil, on November 9, when these two professors 
were at your plant making the tests, was the machinery in 
there then,. and the bottles, the same as they were on July 1 Y 
A. Yes, sir; there had been no changes made. 
:Mr. Willcox: That is all. 
Mr. Martin: No questions. 
H. E. F'ULCHE1R, 
recalled by the defendant, further testified as follows: 
Examined by Mr. Parsons : 
Q. Professor Fulcher, you have seen the two samples that 
were broken in this hydraulic machine. Will you explain to 
the jury the results of the bottles broken, into what class 
of- fragments they fall Y 
A. 10f course, g·entlemen, the bottles we broke by the ma-
chine were broken by internal pressure, and the pressure was 
uniformly distributed. You see, you had a fluid in there, plus 
some air in the liquid. I have broken some of these Buffalo 
~inger ale bottles as high as 2,000 pounds, and the hi~her 
the ·breaking pressure, the more fragments you get. Those 
were so close together, you could not tell much 
page 122 ~ difference. 
Q. In this bottle that was exhibited in evidence 
as the one that was broken, tell the jury whether or not it 
has fewer pieces and was left in much larger pieces than 
those broken in the machine 1 
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A. Yes, sir, it is larger pieces and much fewer pieces. 
Q. Another one was broken, which lies on the floor, by 
physical force. Will you state whether that carries.the larger 
pieces than the one that was broken by pressure Y · 
A. Yes, it does; sir. Of course, some of those may have 
been broken in falling, too. 
Q. And the reason for that is in the distinction between 
a physical blow and pressure 7 
· A. Yes, sir. 
Q. And that is a further evidence of your theory that this 
bottle that she savs broke at the store was broken from 
physical contact from without 7 
A. Yes, sir .. 
Mr. Parsons: That is all. 
Mr. :Martin : That is all. 
Mr. Parsons: We rest. · 
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recalled by the plaintiff in rebuttal, further tes-
tified as follows : 
Examined by Mr. Martin: 
Q. On the first of July, 1940, from the time the driver 
brought in the 7-Up and put it on your shelf, did anyone touch 
it until your daughter took charge t 
A. Nobody, because I haven't g·ot nobody there. 
Mr. Martin: She is with you. 
Mr .. Parsons: No questions. I think that is already in evi-
dence. 
Mr. Martin : We rest. 
Mr. Willcox : If your. Honor please, I make a new motion 
to strike the plaintiff's evidence on the ground that there is 
absolutely no evidence of any negligence on the part of the 
defendant, or that any act of the defendant, negligent or other-
wise, had any causal connection with this accident. 
(The motion was argued by counsel.) 
The Court: The motion is overruletl. 
Mr. Willcox: We except. And we except generally to the 
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granting of any instructions on behalf of the plaintiff, ou 
that ~roy.p.p. 
('Xp~rei,.pop, th,~ Court instru.~t~d tµe j~ry as follows, ~nd 
to which the defendant stateq. its exceptions as follows:) 
Mr. Willcox: The defendant' excepts to the giving of any 
b1:,,tructicm~ fqr t4e plaintiff on the groµnd that there i~ no 
~vi4en~~ ~µtitliµg her tp go to the jury. The doctri:n.~ of res 
ipsa loquitur is ihe only thhu; ~pon whic~ she can base a~ 
iappeal to the jury, and that · does not exist under the ~v1-
dence in this case, because it does not show that the bottle 
was under the exclusive control of the defendant and does 
' not show that the cause of the preakini' of th~ bottle was 
accessible to the defendant and ina~~ess1ble to the plai~tiff. 
Plaintiff's lnstructip~i ]{a. 1-f (gra·J?,ted): 
"The .Court instructs the jury that if they believe from 
the evidence that the plaintiff was injured by the explosion 
of the bottle, a~ all~ged i~ the notice of motion, then the affair 
speaks for itself ~ri.q. may be con&idered as evidence on the 
question Qf neg·ligence, and in the discretion of the jury may 
be considered as sufficient evidence to support a verdict for 
the plaintiff, if they believe from ·the evidence that the .de-
fendant was guilty of neglig·ence." 
page 125 ~ Mr. Willcox: The defendant excepts specifically 
to the granting of Instrµ~tion 1-P for the r~~soh 
just stated and because it singles out a part of the. evidence 
~nq tellS. t¥e jµry that th~y IDfl-[ base a ve:rp.ict on that ~lone, 
thus e:µiphasi~in.g the· plaintiffs evidence aµd picking it o-q.t 
of t:µe ~yid~nce. ~s ~ who~e, and because the Court refused 
to ~odify the ~ame by telling· the jury in th~t instruction that 
the presuµi:gtio~ wa~ rep,utta1:>le, ~nd upon the further gro-qnd 
that the defendant has already introduced evidence tending 
to excuse itself, or to e:;cµlp~te it&elf, from any n~gligeµce, 
and to leave the matter of the cause of the accident in doubt, 
when defendant has hitr.odµced s1+ch evidence, the doctrine 
qf res fps0t l9.qi~itifr :no longer app~es and the presumption 
is no longer a·vailable to the plaintiff. 
S·even-Up Bottling Co!, Ill.c., v. Stella Gretes. 1.09. 
Pl;amtijf'$ Instruction 2-P (gra3ited).: 
'' The C9urt ~strµcts the jury that if t.hey belle~ from the 
evidence, including the circrimstanti.al evidence and ~ral evi-
denc~ that the plain tiff w.as injured by negligence of the 'de-
fendant in using ~ i{efective o~ 'f,~}r p9ttl~-1 op p~tfuig two 
powerful contents therein, it j.s the q.µty of tb.e jµry tQ finq 
for the plaintiff. 11 · 
Mr. Willcox: The sa~e exception is t~ken to 
page 1:26 } tlie grantlng of Jnstrt1ction 2-P. 
''The Court instructs the jury that if the defendant claims 
that the plaintiff was guilty of contributory negligence, the 
b~!den is µpp~ tpe qef e:µq~~t to prove by ~ prepo}!qeranc~ 
of the evidence that the plaintiff was guilty of cqntril;>µtory 
negligence unless it appears from her evidence or the cir· 
cumstances of the case." 
"The. 0purt instr.uots the ju·ry that if they find for the 
plain.tiff, Stella Gr{3tes, they should ~How )er wh~t they be· 
lieve from t~e .evidenee will be f~ir. compensation for the in-
jury suffered by h~r as n result of the injury, including pain 
~ll.d sµffe:ring, expenses, di~ability, and dis:figuremeiit, and in 
relati,ql\ to the ne:rm~nent nature of the injury }n the eye." 
¥r. Willcox: The same e~ception is taken to the granting 
of I~strqction N~. 4-P. · 
'' The Court instructs the jur-y that the mere fact that the 
plaintiff lost her eye in the accident complained of does not 
eµJitl~ l\oc. to recover in this case. The basis of her action 
is th~ :qegligence with whicp. she h~s charged the 
page 127 ~ defendant. No presumption of .. negligence arises 
from the happening of the accident. The ·def end-
ant is presumed to have been free from negligence, and the 
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burden is on the plaintiff t<;> establish the negligence of the 
defendant by a preponderance of the evidence. 
'' The .j:ury ~v.st find for the d~f endant,. unless ~ey believe 
from a preponderance of the evidence, the followmg :. 
· ''1. The defendant failed to use that degree of care which 
is ordinarily used by p.ersons of ordinary prudence engaged 
in a similar business, in the selection of the bottle, the in-
spection of the bottle, the filling of the bottle, or in the prep .... 
aration of the. beverage which was put into the bottle ; and 
'' 2. That as a proximate :result of such negligence the 
bottle exploded and caused the injuries complained of. 
'' The term 'exploded' as used in this and other instruc-
tions means that the bottle burst solely because of a pressure 
from the inside .. "' 
Defendant's Instruction D-1-.A (as ame1ided by the Coi,rt a.nd, 
granted):. 
'' The Con.rt instructs the jury that the mere fact that the 
plaintiff lost her eye in the accident complained of does not 
entitle her to recover in this case. The basis of her action is 
the negligence with which she has · charged the defendant,, 
and the burden is on the plaintiff to establish the 
page 128 ~ negligence of the defendant by a preponde1·ance 
of the evidence, but in this ~he may be aided by 
the circumstances as set forth in Instruction 1-P .. 
' ' The jury must find for the defendant, unless they believe 
from a preponderance of the evidence, the following: 
''1. The defendant failed to use that degree of care which 
is ordinarily used by persons of ordinary prudence engaged 
in a similar business, in the selection of the bottle, the inspec-
tion of the bottle, the filling of the bottle, or in the preparation 
of the beverage which was put into the bottle; and 
''2. That as a proximate result of such negligence the bottle 
exploded and caused the injuries complained of. 
'' The term 'exploded' as used in this and other instruc-
tions means that the bottle burst solely because of a pressure 
from the inside .. ',· · 
Seven-Up Bottling· Co., Inc.., v. Stella Gretes. 111 
Defendant's Instruction. No. D-2 (refused): 
'' The Court instructs the jury that there is no burden on 
the defendant to explain the cause of the accident. The bur-
den is on the plaintiff to prove the neg·ligence of the def end-
ant by affirmative and preponderating evidence. A mere 
probability of negligence is not sufficient. If, upon a con-
sideration of all the evidence, the jury believe that it was 
just as probable that the bottle broke or exploded from a cause 
for which the defendant was not responsible as 
page 129 ~ a cause for which it was responsible, they should 
find for the defendant.'' 
Defendant's Instruction No. D-3 (refused as offered): 
'' The Court instructs the jury that even though the plain-
ti:ff 's evidence to the effect that the bottle exploded and re-· 
suited in her injuries, standing alone, may give rise to a 
presumption of negligence on the part of the defendant, as 
set forth in Instruction P-1, that presumption is prima facie 
only, and is rebuttable. The defendant having introduced 
evidence tending· to show that it was guilty of no negligence, 
the prima facie presumption is rebutted, and the burden of 
going forward with the evidence was shifted back to the piain-
ti:ff, and she cannot recover unless you believe from a pre-
ponderance of all the evidence that the defendant was guilty 
of neglig·ence as charged in the notice of motion· for judg-
ment, and that such negligence proximately caused the ac-
cident.'' 
Defendant's Instruction D-3-A (as amended by the Court and 
granted): 
"The Court instructs the jury that even thoug·h the plain-
tiff's evidence to the effect that the bottle exploded and re-
sulted in her injuries, standing alone, may give rise to-a pre-
sumption of negligence on the part of the defendant, as set 
forth in Instruction P-1, that presumption is 
page 130 r prima f acie only, and is rebuttable, and the plain-
tiff cannot recover unless you believe from ·a pre-
ponderance of all the evidence that the defendant was guilty 
of neg·ligence as charged in the notice of motion for judg-
ment, and that such negligence proximately caused the acci-
dent. 't 
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Mr. Willcox: The defendant excepts to the refusal of the 
Court to give Instructions D-1, D-2, and D-3 as asked, be-
cause each of said instructions state correct theories of law 
· applicable to the facts shown in the evidence in this case. 
Th~ Court having refused Instruction . D-3 as offered and 
having· gTanted !nstruction 1-P and refused to modify it by 
stating that the presumption therein mentioned is rebuttable, 
we then offered Instruction D-3-A nnly because Instruction 
1-P was granted by the Court, and without giving credence 
to the thought that there is any presumption of negligence 
arising from the breaking of the bottle, or that res ipsa 
loquitur applies at all in this case. 
With further reference to Instruction D-3-A as it is now 
given it ~s the result of an amendment made by the .Court 
and the offet· to g'ive it, and we joined in the giving of the in-
struction because it contained the rebuttal clause and the last 
clause therein. 
pag·e 131 ~ Defe1tdant's instruction A (refiised): 
''The Court instrticts the jury that there is no evidence in· 
this case to stippQtt the specific allegation of negligence set 
forth in the plaintiff's notice of motion, and therefore no evi-
dence upon which the plaintiff can base any claim or right of 
recovery.'' 
Mr. Parsons: The defendan~ excepts to the refusal to 
grant Instruction A as offered, because therein the jury 
would have been told that there was no evidence to support 
the charge of negligence in the notice of motion. 
Defendant's Instniction C ( refused) : 
'' The Court instructs the jury that there is no evidence 
in this case tq show that the defendant was negligent in the 
selection of the bottle.'' 
Mr. Parsons:_ The d~fendant excepts to the ;refusal of In-
struction C, which would have told the jury that there was 
no evidence of negligence on the part of the . defendant in 
the selection of the bottle. The evidence directly shows that 
there was no such negligence, and the jury. should have been 
told that it was not guilty of any such negligence. . 
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JJ~fendiJnt 's iJZsttuct.io.n IJ ( 1:efused.) ! 
""T.he Court instructs the jury that t:b.ere is no 
;page 132 } ,evide1ice iii this ria.se to .show tJiat ~e .def.end.ant 
w.as neg·li.gent in its ins_pecliori of its bottles.'' 
, Mr. Parsoµs~ The ~efendallt .excepts tb the refusal o,{ ~ 
:struction Il because theh~ is ilo evidence to show that there 
was .any negligence in the inspection of Defendant's .bottles. 
1Jefe41,ila4it's bistructian E (refused):· 
'' ~he Court 4nstrncts th.e jury . that there is m, evidence 
in this cas.e fo :Show that the defendant was negligent in hav-
ing a weak .aiid detective bottle.'' 
. Mr. Parsons : The defen9ant excepts to the refusal of In--
:struction E on the groi;md that th~re is no evidence lo s1iqw 
:that the bottle was weak and defective. Ori the contrary, the 
bottle · is shown by direct evidence not to have .been defective 
«or weak, and fu comply with-'1th<! requir~meills of the U.riited 
States "'Bureau of .Standards. 
~'The Oou_tt instructs tlie Jury ~bat iber~ is no evlaence m 
t~is c~se tbat the defendant ~egligeµtly placeq. in its bo~_tle 
,contents wbicb were powerful, improper and dangerous.'' 
Mr. Parsons : The defendant excepts to the refusal of In-
struction F because therein the jury would have 
page 133 } been told that tbere was no evidence tbat deiend-
ant placed in its bottles content~ which were 
powerful, improper, or dangerous. The evidence is to the 
-contrary, that there was no substance in the bottles that was 
powerful, improper, or dangerous., 
Defendant's Instruction G {ref~c:ed): 
''The Court instructs the jury that the defendant company 
is not .an insur.er against the breaking or bursting of bottle~ 
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but on the contrary, is only required to exercise reasonabie 
care under the circumstances .. 
' ' This action is based solely upon a neg·ligence charge,, 
which negligence cannot be inferred from the mere breaking: · 
or bursting of· the bottle. The plaintiff having alleged that 
the defendant was negligent, the burden is upon her to prove~ 
not only that the defendant was negligent, but that it was. 
:negligent in the manner and form alleged in her complaint 
~n·· notice of motion. This burden rests upon the plaintiff 
throughout the entire case and applies at every stage thereof .. 
"The defendant is presumed to have used all reasonable· 
care until such time as the plaintiff has proved to the con.,.. 
trary by a preponderance of all the evidenC'e. '' 
·:Mr. Parsons~ The defendant excepts to the r~fusal of' 
Instruction G because it contains the law that the 
page 134 ~ defendant is not an insurer and is only required 
to exercise reasonable care under the circum-
stances, and contains other fnndamental rules of law inci-
dent to a:n ordinary case of n·egligence .. 
Deft?,1ndant 1s Instruction H (~efuaed): 
'' The Court instructs the jury that the defendant is not 
an insurer against injuries resulting from the breaking or 
bursting of bottles. It is only required to exercise reason-
able and ordinary care under the circumstances. 
"No actionable negligence can be presumed from the mere 
breakin~ or bursting of the bottle and resultant injury. The 
burden 1s npon the plaintiff not only to prove that the de-
fendant was guilty of neg·ligence, but that it was guilty of 
the negligence charged against it in the complaint or notice 
of motion, and further that the negligence was the proxi-
mate cause of the injury complained of. If the plaintiff has 
failed to carry that burden to your ,satisfaction, you should 
:find for the defendant.'' 
:Mr. Parsons: The defendant excepts to the refusal of In-: 
struction H because it correctly states the law applicable to 
the case here. 
Defendant's lnstriiction I (refused): 
HThe Court instructs the jury that if you are unable to 
Sevel'}.:-Up Bottling· Co., Inc., v. Stell.~ G-retes. 1is 
determine from the evidence whether the .def end-
pag~ 135 ~ ~mt was guilty of- negligenc~, or if 1t is just a~ 
· probable that it was not negligent as that it was, 
or that the accident complained of was unavoidable in the 
exercise of reasonable care, y.011, should tiP.d fqr tb,e 4~f~~4-
ant. '' 
Mr. P~rspns: -rJ:ie def eµ.dant e:;cepts tp the r,efu_sal of lJk 
~tructi.on I bec~µs~ the j~ry i11- this case·may re~ch the ~_on:. 
~lusi<>n. th~t it js j-µ.~t ,as pr.ob!!ble th~~ th,e defeµq.a11t was P.Pt 
n~g·lig~nt E,ts tp.at it wa.s, or tp.~t tp.~ acci~ent c.o~plaJq.~d Qf 
was u11~;y-,ojµ~µJ~, µp.q.e~ ~~J the evi¢1~:t;t.c.e. · , 
Defendant's Instritcti.on J .(refused): 
'' '+'4~ Qpµrt ~;nstructs the jury that if you find from the 
e:v~q.en.~~ th-~t ~t is ~qually probable that the injury com-
pJM~~4 of was PH-~ tp · some pne or twP or more ca11ses, f.cn: 
onJy ~11-e qf w~ic}:} th~ def~n~a11-t wo~ld be liable1 .t~en the p.Ja1nt~ff h~.s f~1Ie~ to s11stam the bµ.rq_en of pr-0~f by ~ pre-
Jlpnd~rnAc~ of ~tj.4ence ~~4 ypu~· yerqict shoµl,d be for tp.~ 
defendant.'' 
I .... ,. -- •• 
Mr. Parsons.: '.pp.~ µef~pq~nt e;Kc~pt~ tP t4e !~f11sal pf Ip.-
struction J because that is a fundamental law of these cases, 
and under the evidence .of this c~se the jury µiay reach tpe 
conclusion upon which this instruction is based, or at least 
should have the rig·ht so to consider it. · 
pa~e. 136 ~ Defendant's Instr'!J,ption K (refused): 
"The Court instructs the jury that the law does not con-
template a recpvery for ~very accidel).tal injury and qnly 
allpws recovery jn cas~ of propf of negligen~e ··charge ~gainst 
t:q.e defendant, anq. in t~is ~ase tpe pl~intHf must pr?v~ by 
a preponqeran~e of · evidence that th~ defendant failed to 
exercise that degree of care. which is ord~narily exereiseµ PY 
reasonably prudent persons engag·ed in a similar business.'' 
Mr. Parsons: T'1~ ~fe~q.~~t ex~ept~ ·to the refusal of IJ1-
struction K because in that instruction the jury would have 
been t~ld tl"tat the plah1ti1f mqst pro:ye t:bat the defenq.ant 
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failed to exercise that degree of care ordinarily exercised 
by.. ordinarily. prudent per~ons engaged in a like business.'' 
Defendant's Instn1,ction 1li (refused): 
'' The Court instructs the jury that if the defendant se-
lected and purchased its bottles from a reputable manufac-
turer and used reasonable care and methods of inspection 
and took such reasonable and ordinary care in the filling of 
the bottles with their contents as any reasonably regulated 
company would do, you should find for the defendant.'' · 
Mr. Parsons: The defendant excepts to the refusal of In-
struction M b~cause therein the jury were told that if the 
defendant exercised reasonable care in the se-
pag·e 137 ~ lection and purchase of its- bottles from a repu-
table manufacturer, and used reasonable care in 
its methods of inspection, and used reasonable and ordinary 
care in the filling of bottles with their contents, as any rea-. 
sonably regulated company would do, they should find for 
the defendant. This is fundamental law and covers the 
charges of negligence laid down in the notice of motion. If 
the jury found that the defendant exercised reasonable care 
in these regards, there could be no liability. 
Defendant's Instruction Q (refused): · 
''·The Court instructs the jury that it is not incumbent upon 
the defendant in this case to account for the means or the 
cause of the bursting or breaking of the bottle which resulted 
in the injury to the plaintiff.'' 
Mr. Parsons_: Defendant excepts to the refusal of Instruc-
tion Q because therein it states the law relative to the fact 
that it was not incumbent on the defendant to account for 
the means or. cause of the bursting-and breaking of the bottle, 
under the circumstances of this case. 
page )38 ~ JUD_<;} E. 'S CERTIFlCATE. 
I, R. B. Spindle, Jr.,. Judge-of. the Corporation Court of 
the City o, Norfolk, Virginia, who presided over the trial of 
Seven-Up Bottling Co., Inc., v. Stella Gretes. 117-
the case of Stella Gretes v. Seven-Up Bottling Company, in 
the Circuit Court of the City of Norfolk, Virginia, sitting·~or 
and at the request-of Honorable Allan R. Haneke!, Judge of 
said Circuit Uourt, certify that the foreg·oing is a true and 
correct transcript of the evidence introduced; the exhibits 
offered in evidence; the objections to evidence, or any part 
thereof., offered., admitted, rejected, or stricken out; the in-
structions granted and refused, and the exceptions to the 
ruling·s thereon; and other incidents of the trial of said 
case., tried in said court on the 4th and 5th days of June, 
1942. 
The exhibits offered in evidence, to-wit: Plaintiff's EiX.-
llibit No. 1, a box containing fragments of glass purporting 
to be the remains of the bottle alleged to haye broken and 
injured plaintiff; Plaintiff's Exhibit No. 2, a statement of 
plaintiff's medical bills and other expenses; Defendant's Ex-
hibit No. 1, a blueprint of Meyer-Dunmo·re Bottle Cleaner; De-
fendant's Exhibit No. 2, catalog· of the Crown Cork & Seal 
Company, Baltimore, Maryland, Defendant's Exhibits 3 and 
3-A, being Monthly Meteorological .Summaries, are here.by 
made a part of the record and have been initialed by me for 
the purpose of identification. 
page 139 }- I further certify that this certificate has been 
tendered to and sig·ned by me within the time pre-
scribed by Code Section 6252, for tendering and signings bills 
of ex-ception, and that reasonable notice in writing has been 
given to the attorney for the plaintiff of the time and place 
at which said certificate has been tendered. 
Given under my hand this 11th day of February, 1943 .. · 
R. B. SPINDLE, JR., Judge. 
page 140} CLERK'S CE.RTIFICATE·. 
I, W. R. Hanckel, Acting Clerk of the Circuit Court of the 
City of Norfolk, Virginia, do certify that the foregoing re-
port of the testimony, exhibits, instructions, exceptions, and 
other incidents of the trial of the case of Stella Gretes v; 
Seven-Up Bottling Company, together with the original ex-
hibits therein referred to, all of which have been duly au-
thenticated by the Judge who presided at said trial, were 
lodged and filed with me as Clerk of the said Court on the 
11th day of February, 1943. 
W. R.. HANCKEL, 
Acting :Clerk .. 
118 ~in:n;em~ Court pf 4pp~als 9f V~rgb1i~ 
pt!g_e_ 14i ~ · Vinri~~ : 
!:Q. tha Cl~r~?~ Ofpce of t4e Circuit Court of t~~ City of 
~Arfq}lr, on. th.e mt~ ¢l~y of F~l:>11.iary, in the year, 194;3. 
l, W. B,. lillµfJ~~l, 4-eting Oler~ 9f the Circuit Court of the 
City qf N <>rf Q}k, q.Q ~ertify t4~t the f or~gqip.g is ~ t~e tran-
script of th~ n~~m:~d in tp~ C.ij~e of Sten~ Gi·~te~ v. ~ey~n-Up 
J3qttlipg 0PP.'.1P~P.Y, l~tf3lY pen4ing fµ sai¢l Cqµrt. · 
l furtlier c~rtify thll.t tµe ~~Jlle was p.ot maq.e "Q.P ~11d co~-
pleted and delivered until the plaintiff had received due nptice 
i~ wrj#ng th~reQf, ~nq. qf t:Jie i11te11tion of th~ µef ~11d~nt to 
~:rrnly. to the S.-qEre~e :O'crn-rt of 4-P.P~~ls of Virginia for a. 
writ 9£ ~rr-or ~114 ~u11er~ed~a$ tp th~ j-q.dgment tlierein. 
I cw fµrtp~r certify th~t th~ d~f ep.d~nt has given anq. :qleq 
ip. JllY pfµ~~ ~ s~sp~11qi11g· -~nld ~'l!tPf3fSei/~(1,S pqnd, with A:pieri-
c~n Bp11di11g Oom.pa:qy qr B.altini<>re, ~s surety thereon, the 
~ler}{ J>ei11g s~tisµe¢l qs tq it~ ~µffici~I1CY, in the penal sum 
p,f ~ig4t tJio~~~nd ($~,000.00) ¢loll~re, ~on.q.itioned as requir~d 
f qr fl. ~uperse4f3ff.S_ iµ S~cf.i9n #6.3~1 Qf the Code pf Virginia of 
l~?~- . 
Fee for Transeript $13.75. 
A Copy-Teste: 
W. R. HANCKEL, 
Acting Clerk. 
M. B. WATTS, 0. C. 
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